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Yoga with some twists
Yoga is an ancient pathway to inner calm. So, of course, it begs for some shaking up. Like paddle boards, cocktails and, for Chris
Erskine, giggle fits. MIND & BODY

April 1 3 , 201 3 | Mikaela Conley

The bendy brilliance attained by practicing yoga has become a treasure sought after by many Americans. Hindu monks brought the 5,000-
year-old practice to the West in the late 19th century, and by the mid-1980s, yoga was heralded as a way to cultivate strength, mindfulness
and calm. And as yoga has gained popularity, newfangled ways of practicing have emerged.

Love the ocean? Had a few too many Appletinis last night? Want to be surrounded by "bro" energy? There's a class for you.

It seems only natural that people who practice yoga will combine it with other interests.

"Yoga is constantly evolving," said Kaitlin Quistgaard, editor in chief of Yoga Journal. "Variety gives people an opportunity to approach yoga
from different perspectives."

Here's a look at bends and twists from traditional yoga.

--

Hip-hop yoga

Want to hold side crow to some classic Notorious B.I.G.? At YogaHop, with studios in Santa Monica and Pasadena, you can do just that.

Blaring hip-hop, rock and pop music combine with a high-energy vinyasa flow practice. With a lightning bolt as its logo and brightly colored
walls and TV screens, the studio is not what one might imagine as the neighborhood yoga class.

Nevertheless, co-owner Matthew Reyes, 44, has practiced yoga for 15 years, but he has taught spinning to booming pump-it-up music. He
began to wonder, "How can I make a class so efficient that it has an element of all of these things?"

Six years ago, Reyes founded YogaHop, a practice that combines traditional poses, mainstream music and an intense workout.

Dian Evans, a family nurse practitioner and clinical assistant professor at Emory School of Medicine's School of Nursing who has studied the
influence of yoga on chronic back pain, wondered about the collision of hip-hop and yoga.

"It's fun to move your breath with sound, but I don't know how you can be doing yoga to hip-hop music and breathe in a controlled
fashion," Evans said.

But Reyes countered that the end goal for all types of yoga is the same. "Yoga is a big tree with many branches. All the branches have
something to offer. Our yoga and a traditional type of yoga all get to the same finish line; we just get there in a dynamic and fun way."

YogaHop: yogahop.com/

--

Paddle board yoga

Stand-up paddle boarding has grown exponentially popular in recent years. So why not try some yoga while balancing on a paddle board?

That was Sarah Tiefenthaler's logic after taking her yoga-teaching course in Costa Rica and getting introduced to paddle boarding soon after
her certification.

"I took the board out every week, and I just started putting together sequences while on the board," said Tiefenthaler, 30, of Los Angeles.

YOGAqua was soon born.

Tiefenthaler said the practice starts off slow, and the class is always held in calm waters. Students have about half an hour to get acquainted
with the water and their board, and then their boards are anchored, so there is no worry that they will float away during the class. People
shouldn't hesitate to try the class if they've never been on the board, she said. They'll catch on.

The practice works the core muscles even more than a typical practice because of the need to balance and stabilize, said Tiefenthaler.

"You're activating muscles you wouldn't normally use," she said. "You can't even allow yourself to think about anything else. Your stress

MIND & BODY
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and daily concerns just go away when you're on the board."

How about during the winter, when the water and air are chilly?

"We have wetsuits you can rent," she said. "We do this all year round. It's a lifestyle."

YOGAqua: yogaqua.com

--

Hangover yoga

Located on the opposite side of the country and the physical intensity spectrum, Hangover Yoga at the Cobra Club in Brooklyn offers gentle
yoga that focuses on slowing down, breathing and stretching.

Hangover yoga classes are offered Sunday mornings. They run $15 per class and conclude with a Bloody Mary or mimosa.

"We understand that sometimes a fun night out leads to feeling pretty horrible the next day, and a gentle yoga practice can help to offer
some relief," said Nikki Koch, co-owner of the studio. "We don't believe that in order to practice yoga you have to be a saint who abstains
from all vices -- our customers are real people with dynamic lives, and we embrace and respect full and varied lifestyles."

Koch said she received a few raised eyebrows from her fellow yogis, particularly from those who preach veganism and pure living, but, for
the most part, she said the owners received "overwhelming support" from other teachers.

Even the post-yoga cocktail goes along with the sense of community that the Cobra Club is trying to promote, said Dana Bushman, another
founder of the studio.

"It's such a rarity in New York, where you are rushed in and out of the studio to make way for the next class, to get that time to stop, relax
and get to know the people around you," said Bushman.

Hangover yoga: cobraclubbk.com/yoga/

--

Yoga for men

In most yoga classes, the majority of practitioners will be women. But not at Broga. The practice, specifically designed for men, was created
in 2009 on Martha's Vineyard and since has opened studios in San Diego, Somerville, Mass., and Winnipeg, Canada.

Robert Sidoti, a co-owner of Broga Yoga, said classes are designed to suit the specific needs of male bodies.

"I've chosen poses and movements that are comfortable and accessible for the male body while being challenging enough to gain benefits,"
said Sidoti, 42, who has practiced yoga for 14 years. "The classes also include different push-up variations, plank variations and some
fitness-type movements to get the heart rate up a bit and achieve 'the workout feeling.' "

Some students have never tried yoga, while others have been practicing for years. Some are highly active and athletic, others less so.

"I'm still teaching a lot of standard warrior poses, lunges, but the basic idea is that just about every guy will be able to move through the
practice without feeling at all ever like he has failed at yoga," said Sidoti. "If this feeling occurs, he might feel it's not for him and never come

back. We don't want that."

Broga Yoga: www.brogayoga.com/

--

Hot yoga

Dripping with sweat in a 100-degree room while finding one's breath in warrior III may not be for everyone, but hot yoga has proved to be
for plenty of people.

While all Bikram yoga is hot, not all hot yoga is Bikram. The two often are mistakenly interchanged. Bikram, created by India native Bikram
Choudhury, consists of a series of 26 postures performed two times during a 90-minute class. The general term "hot yoga" refers to yoga
that is practiced in a room with a temperature of about 95 to 105 degrees.

At Hot 8 Yoga in Santa Monica, yoga director Deanna Ainsworth said the static positions combined with the heat are particularly
restorative for the body's endocrine system.

"The heat combined with the postures brings the body back into balance and allows for a deep detox, alignment and flexibility," Ainsworth

said. "We have alternative ways to heal our bodies right in our own hands, right in front of us."

Advocates of the practice also say the mental focus and discipline demanded in the heat create a sharpened concentration.
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Hot yoga has drawn some criticism for the risk of dehydration and heat exhaustion. Hot yoga practitioners are encouraged to drink lots of
water before and during the classes.

Ainsworth said she has seen people faint in class, and she said all students are encouraged to stop and rehydrate if they feel dizzy or
nauseated, and remain still or move to a cooler area.

Hot 8 Yoga: hot8yoga.com/

--

health@latimes.com

--

Laughs that last

Chris Erskine heads to Orange County for a yoga class that focuses on the fun. E6
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The Days of Wine and Yoga

Stephanie Diani f or The New York Times

Angela Gargano, ow ner of Bliss Flow  Yoga in Madison, Wis.

By CINDY PRICE

Published: December 15, 2006

ON the one hand, there is Angela Gargano, a yoga instructor in

Madison, Wis., who doesn’t quite see what the big deal is.

“Yoga can be very serious, sure, but

why not have it be really fun?” she

said, shrugging off concerns that yoga

purists might raise an eyebrow at her

latest venture — yoga-and-wine

retreats.

On the other hand, there are those like

Nancy Elkes, a New York-based yoga

trainer and instructor who doesn’t

necessarily condemn drinking — she just isn’t so sure it

goes with yoga.

“After a yoga class,” she said, “the last thing you’re thinking

about getting is a drink.”

Nonetheless, when Ms. Gargano, who owns Bliss Flow

Yoga in Madison, teamed up with David Romanelli,

Yahoo’s Mind/Body columnist, last August to stage a

weekend-long yoga-and-wine retreat at the Fairmont

Mission Inn and Spa in Sonoma, Calif., it was successful

enough for Mr. Romanelli to schedule a lineup of seminars

across the country for 2007. Tomorrow, Ms. Gargano will

take the idea international with a retreat in Barcelona. And

next year DeLoach Vineyards, in Sonoma County, will hold

its own series of yoga-and-wine retreats.
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yoga and w ine-tasting class at Exhale
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For Ms. Gargano, the idea was sparked when Mr.

Romanelli held one of his popular yoga-and-chocolate

seminars at her Madison studio. Ms. Gargano loved pairing

yoga with something unconventional and was eager to try a spinoff. When she told Mr.

Romanelli about her background in wine, the two decided to team up.

“I was struck by the similarities between the two,” said Ms. Gargano, who was helping her

Sicilian father choose wines for the family’s restaurant by the age of 16. “Which sounds

kind of funny, but both yoga and wine can be very intimidating to people. I noticed yoga

students coming in and saying, ‘I’m not quite sure where to get started with this.’ ” It was

a concern she’d heard before, while working as a wine buyer and sommelier in San

Francisco.

But while the notion of combining yoga with another facet of American pop culture is

nothing new — Mr. Romanelli, in fact, is currently creating a “Yoga + ___” concept series

with Yahoo.com — serious yogis may draw the line at wine.

“Yogis tend to think the drug is the problem,” Ms. Elkes said. “But then what about

Tylenol? Refined sugar? Caffeine? At some point, one has to say, O.K., if you want a glass

of wine, but I don’t think it should necessarily go in conjunction with yoga.”

Especially, she pointed out, if you’re doing something like Kundalini yoga, an intensely

meditative form of stretching that many Americans closely associate with the Sikh religion

— though, for the record, many Sikhs would argue that their religion and yoga are not as

closely intertwined as Westerners believe. Nevertheless, Sikhs who have undergone the

Amrit ceremony are instructed against using tobacco, alcohol or any other form of

intoxicants.

“Kundalini does things to balance your nervous system,” Ms. Elkes said. “And then for you

to go do something that changes that? It’s going to affect your nervous system after

you’ve done all this work to balance yourself. You’ll soon find out that drinking and

Kundalini don’t go well together.”

That sentiment is shared by the popular Web site Holistic Online, which states in no

uncertain terms: “Yogis do not touch alcohol, since they consider it to lower the vibrations

of their subtle body (astral body). This defeats the purpose of yoga, which is to increase the

vibrational level so they can gradually unfold their Higher Self.”

But for Rachel Cimino, a Californian who has practiced with Sikh instructors at Los

Angeles’s star-studded yoga empire, Golden Bridge Yoga, the deviation from ritual isn’t a

deal-breaker.

“Yoga has become so American, and we have this cafeteria attitude of picking and

choosing what we like,” Ms. Cimino said. “If you were very serious, it would definitely

interfere with being a yogi. The best time to do yoga is at twilight, from 3 to 5:30 in the

morning, when your energy is most powerful. And if you’re hung over, you’re altering

your chemistry.”

But, she added, “if you are doing yoga a few times a week, you can probably throw down

a few glasses of wine. I guarantee that 80 percent of the people that do this also go tear it

up.”

For Ravi Hari Kaur Khalsa, a 20-year Kundalini veteran who teaches at the New York

Open Center, the key to pairing wine and yoga is moderation. “I don’t think we can be

rigid and across-the-board about these things. I’m hoping that the instructors running

these places are responsible, and I trust that they are,” she said.

“Now, will I condone drinking and doing yoga?” she said. “Absolutely not. I would never

want to teach someone drunk; that’s just dangerous. But what is wrong with people sitting

out in the vineyard and enjoying themselves? There’s a lot of suffering in the world, and

people have a right to live their life. It’s a tough world.”
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For her part, Rosemary Garrison, the San Francisco-based instructor who will lead the

DeLoach retreats, thinks moderation is the key as well. The retreats will feature vegetarian

meals from the 18,000-square-foot organic garden, cooking classes and twice-daily yoga

sessions. The wine poured for dinner will come from DeLoach’s own vineyard, in the

Russian River Valley.

“You could get five yogis in a room, and every one would have an opinion on everything,”

she said. And though she plans to tailor her classes to the skill level of the participants, she

intends to focus on her area of training, vinyasa yoga — a fairly vigorous form of yoga

that she maintains does not prohibit alcohol.

“I certainly would not want to say that vinyasa yogis are all lushes,” Ms. Garrison said.

“But in the traditions I’ve practiced, alcohol is not off-limits.

“Still,” she added, “I don’t imagine it’s going to be the kind of thing where people are

drinking to get drunk, but more about enjoying the beauty of the wine and the setting, and

having a weekend of healthy indulgence. Have a glass of wine, enjoy your night, get a

good night’s sleep and come to a really cleansing, vigorous practice the next morning. I

mean, that’s what a lot of my students here in San Francisco do anyways — that’s their

weekend.”

AT Mr. Romanelli and Ms. Gargano’s retreat last summer, guests didn’t shy away from

indulgence when they kicked off the weekend with a five-course dinner, with wine, at a

local restaurant.

“Yoga’s something that is spiritual to me — whether I play Bob Marley when I’m doing it

or not,” Ms. Gargano said. “I feel like we’ve lost the spiritual connection to the land that

food and wine grows on, and I think anything that can bring us closer to that is good. If

someone thinks that’s unorthodox, that’s fine — and there’s room for a lot of different

things within the world of yoga.

“We’ve gotten really far away from our food sources,” she said. “And that was what was

nice about the retreat — getting people to really connect to the wine. If you go to a wine

bar, that’s one thing. But if you stand there in the vineyard with the people laboring to

make this wine, it just really resonates a lot more.”

With that in mind, Mr. Romanelli and Ms. Gargano’s goal was to integrate their two

subjects fluidly rather than have them coexist in the same weekend. For instance, her

grounding-down class was followed with a vineyard tour, where they talked about how

the vine growing in the earth affects the taste of the wine.

“We tried to bring it all together,” Ms. Gargano said, “so that practicing yoga completely

brings you into the moment so that you can appreciate one of life’s great pleasures, which

is wine.”

But will American yogis buy it? “Let me put it this way,” Ms. Cimino said, when told about

the coming retreats. “If they do have a wine retreat somewhere in Northern California,

sign me up. I want to go.”

VISITOR INFORMATION

WEEKEND yoga-and-wine retreats will be held once a month May through September

next year at DeLoach Vineyards (1791 Olivet Road, Santa Rosa, Calif.; 415-289-4544,

www.deloachvineyards.com). The vineyards’ guesthouse has three double rooms, and

DeLoach can recommend nearby lodging for up to 10 more people. For those staying on

site, the cost is $1,000 to $1,100 a person, all-inclusive. If you stay off site, the cost for the

retreat is $600 a person and includes everything but lodging and transportation.

Angela Gargano and David Romanelli’s “Yoga + Wine” workshops are scattered

throughout the country next year, and include stops in Santa Monica, Calif.; Chicago;

West Palm Beach, Fla.; Scottsdale, Ariz.; and New York. Full listings are at

www.yeahdaveyoga.com and at www.blissflowyoga.com. Mr. Romanelli teaches yoga
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classes at Exhale Spa in Santa Monica and Venice, Calif. (www.exhalespa.com), Ms.

Gargano at Bliss Flow Yoga in Madison, Wis.
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Variety's the Spice of Hybrid Aerobics
Fitness: Circus acrobatics? Disco yoga? Karaoke on stationary bikes? Whatever keeps

boredom at bay is the latest darling in exercise circles.

December 17, 2000 | IRA DREYFUSS | ASSOCIATED PRESS

WASHINGTON — In Mandeville, La., they jump on platforms and punch. In New York City, they do

yoga that looks like '70s disco, or sing while they cycle.

The latest hot trend in aerobics--a trend-conscious field to begin with--is to mix stuff that usually doesn't

belong together. In a one-hour class, an exerciser can try diverse activities--sometimes wildly diverse.
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Clubs and instructors concede this stripes-with-plaids approach won't remake the industry. But they

hope it will provide a burst of excitement that will attract new people and keep fickle participants from

getting bored and moving on.

"The boredom factor is high in group exercise classes, only because we created so many different kinds

of classes in the past 10 years that consumers expect new classes on a continual basis," said Kathie Davis,

executive director of IDEA Health and Fitness Assn., a San Diego-based instructors' group.

The same old song and dance gets wearying, so exercisers keep looking for "the most trendy, the most all

that," Davis said. Hybrid classes of varying types have been growing for a year, Davis said.

The trend shows up around the country. At Franco's Athletic Club in Mandeville, La., co-manager and

aerobics instructor Joe Diemert teaches a combination of step aerobics and Tae-Bo-style aerobic

kickboxing.

Half of the class is standard aerobics; in the other half, participants go from the floor to the step while

they do shadow-boxing punches and kicks. He calls it Step-Beaux--"I spell 'Bo' the Cajun way."

Of 160 classes at Franco's, about 25%, including Step-Beaux, are hybrids, Diemert said. "It's grown to be
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a growth market."

Previous industry attempts to fight the boredom problem have made things too difficult for some

beginners, Diemert said. Dance-style aerobics have gotten so complex--"There are so many mambos and

cha-chas and sashays"--that it daunts beginners, he said.

Not so with kickboxing, Diemert said. In Tae-Bo, "it's 'shuffle, shuffle, kick; shuffle, shuffle, punch.' "

The 19-club Crunch Fitness national chain, which is considered an industry trendsetter, also promotes

combined activities in classes. "Crunch's foundation is in fusing exercise and entertainment," said

spokeswoman Dayna Crawford. "You can smile while you're working out."

Crunch tries out many of its new programs in trend-a-minute New York City, where classes range from

circus acrobatics to Cycle Karaoke and Disco Yoga.

In Cycle Karaoke, indoor bike riders sing from their seats, as a group or solo. In Disco Yoga, the music is

more Marvin Gaye and Bob Marley, but instructor Dana Flynn says the look can be more like John

Travolta in 1977, dancing in "Saturday Night Fever."

Disco Yoga may attract people who are daunted by the labored seriousness that yoga classes emanate,

Flynn said. "Let's make it accessible," she said. "If music can help you have that soulful connection, then

mazel tov."

Ads by Google

Learn to Teach Yoga

200 & 500 Hour Programs & Specialty Certifications

www.Prana-Y oga.com

Just the same, yoga with a disco beat is still yoga, and the poses and moves would be familiar to a yogi who

turned down the sound, Flynn said. Yoga still fosters a peaceful spirit and a supple body, she said.

The type of class varies with the instructor. In some classes, instructors create new programs with moves

from several older ones. In others, the class does one type of exercise, then switches to another. An article

in the American Council on Exercise magazine, fitnessmatters, referred to programs being "stacked,

blended or just tossed together willy-nilly."

With this much variation, the participant should make sure the instructor thoroughly understands all the

elements being used in the program, the article said. Some yoga moves or exercise steps may be beyond

the beginner or too hard on the joints, it said.

How much growth there will be in programs such as Step-Beaux or Disco Yoga remains to be seen. People

in the industry think hybrid has bred-in limits.

"You will be seeing more of it in Podunk," Crawford said. But she doubted hybrid will become aerobics'

next big thing. One reason is that hybridization involves programs, not products--there's no single piece of

equipment, such as a stepping platform, on which to key promotions and sales.

And even in hybrids, boredom can set in, Diemert said. "I have to keep re-creating part of the class," he

said. "Step-Beaux is taught once a week, and I don't use the same choreography from week to week."

*

IDEA site: www.ideafit.com

American Council on Exercise advice site: www.acefitness.org/fitfacts/fitfacts_list.cfm

Franco's: www.francosnet.com

Crunch: www.crunch.com
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La Source on Grenada introduces scuba-yoga
program; first in the Caribbean (Photos)
LA SOURCE MAY 13, 2011 BY: DEBBRA BROUILLETTE

An innovative new Scuba-Yoga (http://www.examiner.com/topic/yoga) program was recently introduced at

LaSource  (http://www.theamazingholiday.com/index.htm) , a luxury spa resort on the island of Grenada

(http://www.examiner.com/topic/grenada/articles) . While these two activities may seem incongruous, they

may have more in common than you might think. Both scuba diving (http://www.examiner.com/topic/scuba-

diving) and yoga require controlled breathing.

View slideshow: La Source resort, Grenada

(http://www.examiner.com/slideshow/la-source-

resort-grenada)

Aquanauts Grenada’s

(http://www.aquanautsgrenada.com/) PADI 5 STAR

Gold Palm Resort dive center manages the program

for LaSource. Gerlinde Seupal, founder and owner of

Aquanauts Grenada along with her husband, Peter,

calls it “quality of breath.” She says, “Our mind is

4 photos
View the full slideshow »

scuba diving

(http://www.examiner.co

m/topic/scuba-diving)

yoga

(http://www.examiner.co

m/topic/yoga)

Grenada

(http://www.examiner.co

m/topic/grenada)

all-inclusive

(http://www.examiner.co

m/topic/allinclusive)

Elite Island Resorts

(http://www.examiner.co
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asked to explore new dimensions of our body and its

movements in yoga, and diving requires openness to

a new environment physically and emotionally.”

LaSource’s Scuba-Yoga program includes three

morning dives over a seven-night stay. Divers then

participate in Pranayama yoga techniques,

meditation exercises and underwater buoyancy

lessons, which can help them improve their dive skills

while becoming more relaxed while underwater.

New divers who are sometimes apprehensive about

diving often use their air more quickly than they

would like. They, in particular, may especially benefit

from yoga’s meditation exercises to help them better

control their breathing.

LaSource

(http://www.theamazingholiday.com/index.htm) is

located on secluded Pink Gin Beach on the southern

end of Grenada, five minutes from its international

airport. The resort’s 100 guest rooms are located in a

tropical garden setting surrounded by the sea on

three sides. LaSource’s four restaurants and three

bars serve delicious food and drink under the

direction of an award-winning chef.

The resort features three pools, a nine hole golf

course, and architectural design of the first order. A

luxury all-inclusive

(http://www.examiner.com/topic/allinclusive) holiday at

LaSource includes a complimentary daily spa

treatment, scuba dive for certified divers (plus

lessons for beginners), fine food and drink, water

sports, golf on a private executive course, exercise

classes, yoga, Tai Chi, meditation, and nightly

entertainment. Being liberated from concern for what

all these activities cost is part of the LaSource

relaxation.

For more information about La Source

accommodations, activities and amenities, spa and

salon services, diving, weddings and honeymoons

m/topic/elite-island-

resorts)
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and more:

http://www.eliteislandvacations.com/lp.aspx?

code=lshp

(http://www.eliteislandvacations.com/lp.aspx?

code=lshp)

Save up to 45% for travel now through December 20,

2011. Get rates here:

http://www.eliteislandvacations.com/lp.aspx?

code=lshp

(http://www.eliteislandvacations.com/lp.aspx?

code=lshp)

LaSource in Grenada is one of many Elite Island

Resorts (http://www.examiner.com/topic/elite-island-

resorts/articles) located throughout the Caribbean.

Other Elite Island Resorts

(http://www.eliteislandresorts.com/resort.html)

include:

Antigua  - Galley Bay Resort & Spa , St. James Club & Villas,  The

Verandah Resort & Spa

Barbados  - Settlers’ Beach

The Grenadines  - Palm Island Resort

Nevis  - Nelson Spring Beach Villas & Spa

St. Lucia  - Village Inn & Spa

Tortola -  Long Bay Beach Resort & Villas
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Yoga Meditation Class
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caribbean)

La Source on the island of Grenada

has introduced the Caribbean's first

scuba-yoga program.

Photo credit:  Elite Island Resorts
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Debbra Brouillette, Tropical Travel Examiner

Debbra has traveled extensively throughout the Caribbean Islands for the past two

decades. A scuba diver and avid photographer, she enjoys exploring the reefs, savoring

the food, and finding what makes each island unique. Email her at

debbra@wordjourneys.net and visit her website: www...
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SPOTTED: AMAZING ACRO YOGIS IN NOLIBS
(SLIDESHOW)
I snapped photos of a seriously cool acrobatic routine.

Posted by Emily Leaman on 4/15/2013 at 1:38PM | No Comments

0 like     0 don't like     Email      0     0        

I think I discovered the greatest people-watching spot ever yesterday. No, really.

While enjoying a late-afternoon picnic at Liberty Lands Park (Third and Poplar in NoLibs), I got to

watch:

1) A mini soccer practice with a dozen three year olds. (So. Cute.)

2) Two separate groups of friends slacklining.

3) A man and a woman practicing their tandem juggling skills.

4) Lots and lots (and lots) of dogs.

The best thing I observed were two girls absolutely killing it at Acroyoga. I’ve written about that

particular style of yoga a number of times on this blog, but I’ve never tried it (or actually witnessed

it) in real life. I had no idea it was so fluid; the transitions between the poses were probably the

most impressive part. And, dumb as it sounds, I didn’t realize how actually acrobatic it is—like,
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flying-through-the-air-with-the-greatest-of-ease and all that.

The two acro-yogis in question, Meredith Rosenthal and Holly Dixon, were kind enough to let me

snap a few photos. They were practicing moves they learned through Acrobatic Yoga Motion

Design, a group that hosts classes on Saturdays at the Upper Merion Dance and Gymnastics Center

in KOP. Check out photos of Holly and Meredith’s awesome routine below.

Created with Admarket’s fl ickrSLiDR.
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GIVE BACK YOGA FOUNDATION
www.giveback.org
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Welcome The Downtown  
Encinitas Directory

04

This is Historic Encinitas, a classic 
Southern California beach town, 
where people enjoy the simple plea-
sures of life.  What kind of community 
are we?  We like spending time with 
family and friends. We strive to live 
peaceful, healthy lives.  We are 
inspired by nature and respect our 
cultural heritage.  We support the 
arts.   These are the shared values 
that hold us together.  It is what keeps 
us dynamic and strong.

The Downtown Encinitas Main-
Street  Association (DEMA) is an 
organization of business owners 

and residents who have helped turn 
Historic Downtown Encinitas, one of 
five communities within the City of 
Encinitas, into a fertile ground for 
creative pursuits.  Our mission is to 
promote and protect our most trea-
sured assets: our people, our culture, 
and our precious natural resources. 

The friendships that are forged  
here among neighbors who share 
similar passions—for sports, the 
environment, yoga, music, poetry, 
and the arts—have helped cre-
ate new ventures and new ways of  
approaching life.

Encinitas is 
truly a place 
of beauty 
and wonder. 
Welcome to  
our community.

The first Encinitas sign spanned Hwy 101 from 1928-1937.  In 2000, 
a replica at D Street was dedicated to the citizens of Encinitas.

Welcome
To Encinitas

Encinitas 
Population  
 

58,014
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05  
Sam Allen

Moonlight Beach is a choice location for soaking up 
some summer sun and the colorful local vibes.

Families and friends gather for barbecues and beach fires at Moonlight; 
the perfect spot to kick back, relax and catch an amazing sunset.
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Median  
Family
Income 
 
$78,104

Join Us The Downtown  
Encinitas Directory

06

Downtown Encinitas, the city’s his-
toric downtown neighborhood, is 
located along one of the most beau-
tiful, relaxing, and fun-filled beaches 
in San Diego County. Step off the 
beach and walk through our archi-
tecturally diverse main street, where 
you will find many shops, eateries, fine 
dining restaurants, and cafés.  Our 

galleries, theaters, museums, and 
parks offer excellent cultural and  
recreation opportunities.
Join us for an afternoon, a week or 
longer.  Hotels and campgrounds are 
nearby. Park your car, then stroll, jog, or 
bike along Historic Coast Highway 101. 
Public transportation (train and bus) is a 
convenient option to travel here.

Come for the 
Sun, Stay for 
the Moonlight

When the sun sets over the pacific, the bars and restaurants on 
the 101 come to life with an eclectic mix of locals and visitors.

historic  
Downtown
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The epicenter of the community: 
Downtown Encinitas.

For events like the Encinitas Street Fair & Fall Festival our main strip is 
closed to cars while vendors & visitors take to the streets.
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Encinitas offers six miles of beach with 
great breaks, a fantastic climate, and 
a dynamic surf culture. Local surfers 
say they are among the luckiest in the 
world—with so many top-quality surf 
schools and shops, restaurants, bars, 
and cafés catering to and run by surf-
ers, why go anywhere else? Find out 
why in 2009 Surfer Magazine rated 
Encinitas the number-three beach 
town in the U.S.A.
 In 1958, South Dakota native Don 
Hansen was living out of his truck and 
surfing at Swami’s on a board shaped 
by Pat Curren. He started shaping 
boards for others and then went 
into business for himself in Encini-
tas.  Soon, he and his team of expert 
surfers like Mike Doyle were turning 
out thousands of boards a year.  Han-
sen’s business was almost wiped out 
when he began manufacturing hollow 
boards that were ahead of their time. 
With the advent of the short board 
revolution, a wave of economic oppor-
tunities rode in for Hansen Surfboards 
and Downtown Encinitas.
 In the 1970s, another revolution in 
Encinitas was shaping up, this time for 
skateboards, when Frank Nasworthy 
of Cadillac Wheels replaced the old 
steel and clay wheels with smooth-
riding urethane ones.  Soon, Bill and 
Bob Bahne of Bahne Skateboards 
in Encinitas were putting Cadillac 
wheels on their boards. The two com-
panies promoted the sport at nearby 
Del Mar Skate Ranch. Things really got 
moving in 1975 when Encinitas local 
Larry Balma invented a wide truck, 
launching a new wave of street and 
competitive skateboarding. 

 Surfing and skating continue to 
make important economic contri-
butions to the Encinitas area. Entire 
industries have sprung up around 
these sports: gear, clothing, music, 
films, videos and magazines—featur-
ing cutting-edge graphics and art. 
The iconic YMCA Skatepark in Encini-
tas got its start thanks in large part 
to Mike McGilll, with help from Tony 
Hawk, Shaun White and many parent 
volunteers. Today, some of the top 
surfers, skaters, and other industry 
heavyweights live, work, skate, surf, and 
shop for gear in Downtown Encinitas.

Proud 
Encinitas 
Traditions

our Way 
of Life

Any time of day in Encinitas, the 
beach is where you want to be.
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Surf culture is an important part of our local heritage. If you’ve never tried 
surfing, taking a lesson here in Encinitas is highly recommended.

Peace, tranquility, and the beauty of nature. All 
yours when you take a stroll along the sea. 

  
Er ic Warner
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What makes so many people in Encini-
tas want to pursue a healthy lifestyle? 
Perhaps it is the calming influence of 
the Self-Realization Fellowship’s Medi-
tation Gardens or the peaceful sound 
of the ocean waves.    
  Our interest in holistic health is 
evident in the number of salons, stu-
dios, and spas offering acupuncture, 
massage therapy, herbal medicine, 
and other healing arts.  Dance classes, 
Pilates, Tai Chi, the Alexander Tech-
nique, CrossFit, and yoga classes are 
additional options.  
 Yoga as a spiritual and physical 
practice has deep roots in Encini-
tas. Yoga made its presence know 
in Downtown Encinitas after the 
establishment of the Self-Realization 
Fellowship Ashram in 1937.  Before 
1937, Paramahansa Yogananda, the 
founder of Self-Realization Fellow-
ship, had visited Encinitas and saw it 
as a sacred place.  Since the mid-1900s, 
Encinitas has established itself as one 
of the yoga Meccas of North America, 
hosting world renowned yoga teach-
ers such as Pattabhi Jois, Tim Miller, 
and John Friend, as well as attracting 
prominent yoga centers such as the Jois 
Yoga Shala and the highly anticipated 
Life Center For Anusara, both of which 
are on Hwy 101 in Historic Encinitas.

 Over the years, just like Encinitas, 
yoga has evolved. Historic Encinitas 
hosts various types of yoga studios, 
centers, workshops, meditation 
areas, and retail shops.  Encinitas has 
become one of the health and well-
ness capitals of San Diego County, 
and yoga has been instrumental in 
attracting the clientele who appreci-
ate this atmosphere.  Yoga is a key part 
of the Downtown Encinitas economy, 
culture, and history.
 Whether you are a top athlete or 
a weekend stroller, you’ll find much 
to support your quest for a healthy 
body, mind, and spirit.

Encinitas 
wants a 
healthy 
lifestyle

health  
& Wellness

45% 
Of encinitas 
residents 
practice 
yoga
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Something is always in bloom; from locally grown tropicals to the 
islands of wildflowers that seem to spring up overnight.

Encinitas is synonymous with yoga. It’s all about a healthy, balanced 
lifestyle inspired by our natural environment.

  
Er ic Warner
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DEMA employs all these strategies to 
ensure that the businesses in the area, 
especially those who are members of 
the association, are well-represented.  
DEMA’s events are designed to be fun, 
festive, and economically beneficial, 
drawing attendees from communities 
in and around the coastal Encinitas 
region. The events are cultural in 

nature, emphasizing the histori-
cal components of the community, 
including preservation of buildings 
and open space.  They reveal the 
unique attributes of the downtown com-
munity as a place to work, shop, and visit.

For more information on DEMA:
encinitas101.com

 The Downtown Encinitas MainStreet 
Association (DEMA) partners with 
government and non-profit organiza-
tions in a number of ways to preserve 
our cultural resources and promote 
local businesses.  To keep our local 
cultural heritage alive, we support 
historic preservation projects, such 
the purchase of The Boathouses in 
partnership with the Encinitas His-
torical society.  At all our events, we 
encourage people to take public 
transportation and to recycle.  We 
know that a great way to protect the 
environment is to shop, work, and 
play locally, a message that fits well 

with our ongoing efforts to support 
downtown businesses and artists who 
make important contributions to the 
quality of life and economy of our city. 
 The Downtown Encinitas Main-
street Association subscribes to the 
“MainStreet Four-Point Approach”™  
to revitalization, a comprehensive 
management strategy based on the 
belief that the total image of an area 
must be addressed for successful 
revitalization to occur. This self-help 
approach emphasizes a community’s 
unique features, including its location, 
appearance, cultural ambiance, and 
way of life.

A D
yn

amic 
Appro

ach
 to
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organization   

Economic rEstructuring 

D E s i g n

DoWntoWn 
Encinitas

The Downtown Encinitas  
mainStreet Association
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our mission
 

To improve and preserve a desirable and viable historic Downtown Encinitas 
that provides an exceptional atmosphere for the comminity and its visitors. 

  
Er ic Warner

2012 BoARD oF DIRECToRS 
 
President: Treggon Owens,  
Tregtronics Consulting
 
Vice-President: John DeWald,  
John DeWald & Associates 
 
Secretary: Carolyn Cope, McNeill House
 
Treasurer: Don Taylor, California Community Bank

Downtown Encinitas
National Trust for Historic Preservation 2004 
Great American MainStreet Award Winner

BoARD mEmBERS   

Dave Agyagos, Moonlight Screen Printing 
Beverly Goodman, Coast Hwy Traders
Shoja Naimi, Roxy Restaurant
Nancy Nelson, Common Threads
Shawn Shamlou, Dudek
Bart Smith, DZN Partners
Charlie Sougias, Charlie’s Foreign Car
Rich Sylvester, Property Owner
Bobby Virk, Moonlight Beach 7-Eleven 
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WEllnEss WEEk 
January 
We’re a very health- and fitness-con-
scious community, so it’s no surprise 
that downtown Encinitas is home to 
dozens of businesses in the wellness 
field.  We have gyms, yoga studios, 
holistic healing centers, chiropractors, 
acupuncturists, massage therapists, 
and many other fitness and healthcare 
professionals.  We’re also home to many 
wellness-related retailers, offering 
clothing, gear, nutritional supplements, 
and countless other products.  During 
this one-week promotion, downtown 
wellness businesses make lots of special 
offers, including free classes, exams/
consultations, and big discounts.  At a 
time when people are looking to make 
changes in the New Year, Wellness 
Week provides the opportunity to try 
new things, get loads of helpful infor-
mation, and advice…and save money!

 
 
 
arts alivE BannEr ProjEct 
March 
DEMA takes it to the streets with 101 
original works of art, displayed on light 
poles along two miles of Historic Coast 
Highway 101. The banners are auctioned 
off in May with proceeds split between 
the artists and presenting groups. It is a 
model project that has been replicated 
nationally by other communities. Come 
on down and see the local artists talents.

strEEt Fair 
Two days in April 
For one weekend, Hwy 101 is closed from 
9am–5pm to host the energetic festival.  
This two-day fair features children’s rides, 
five live entertainment stages, the Stone 
Brewing Company beer garden, and 
over 450 arts, crafts and food vendors.  

classic car cruisE nights
June-September
A warm summer evening, classic cars, 
and live surf music. Who could ask for 
anything more? The third Thursday of 
the summer months you can stroll High-
way 101 and admire dozens of lovingly 
restored classic cars. Work up an appe-
tite and then head for dinner. 

Encinitas 5k-1k run/Walk 
May 
Presented by the City of Encinitas 
Parks and Recreation Department, this 
fun-filled community event is held at 
Moonlight Beach.  This event is just a 
part of the Encinitas Sports and Fitness 
Festival weekend of events that includes a 
triathlon, Century Bicycle Ride, Swim and 
Paddle races, and a fitness expo. Held 
annually, this USA Track and Field sanc-
tioned race features free refreshments, 
a popular event T-shirt, and goody bags 
for all participants. Participation meals 
are handed out to all youth runners and 
walkers. Each age group’s top three 
finishers will receive an award.  All ages 
are welcome rain or shine; however, no 
skateboards, roller blades, scooters, 
or dogs, please. Pushed baby strollers 
and wheelchairs are welcome.  More 
information atEncinitasRace.com or call  
(760) 633-2740.

Year- round, DEMA sponsors 
a number of fun - f il led events 
that bring the community and 
visitors together.  

ENCINITAS  
EVENTS

Encinitas 
Events
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Even when you know what’s happening, you’ll still find surprises. 
That’s what keeps our downtown area entertaining.

Adults aren’t the only ones who get to have fun in downtown Encinitas. Our 
calendar of events brings excitement for all ages throughout the year.

  
Sam Allen

The Downtown  
Encinitas Directory
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The Lifestyle Fashion Show highlights local 
designers and downtown’s chic boutiques.

Encinitas 
Events

TaSTe of MainSTreeT 
September
Visitors sample offerings from the 
dozens of wonderful restaurants in 
Downtown Encinitas.  Walk from res-
taurant to restaurant, visit with friends, 
and stop into some shops along the 
way.  A People’s Choice Award is given 
for the “taste” that receives the most 
votes. The wonderful food and special 
atmosphere of this main street event 
make this one of the largest and most 
successful events of its kind in San 
Diego County. 
 
 
LifeSTyLeS faShion Show 
August 
The Encinitas Lifestyles Fashion show 
is a high-energy event showcasing 
downtown boutiques, jewelers, and 
local designers.   Come on down and 
see what Downtown Encinitas mer-
chants have to offer!
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

waVe CreST woodie feSTiVaL 
September
This is the world’s largest gathering of 
wooden-bodied automobiles. Once 
a year, on the third Saturday of Sep-
tember, Woodies gather at Moonlight 
Beach. Over 200 Woodies from all over 
the world attend  Wavecrest.  From 
its inception, the event has been free 
to spectators and participants alike. 
Wavecrest Woodies also naturally 
draws some of the most outstanding 
vintage longboards displayed with the 
Woodies. 
 
 
Safe TriCk or TreaT nighT  
October
On Halloween each year, a stretch 
of South Coast Highway 101—from 
Leucadia Pizzeria to Self-Realization 
Fellowship Bookstore—is con-
verted into Pumpkin Lane, featuring 
elaborately carved pumpkins at dif-
ferent viewing locations.  Children 
play games and merchants hand 
out candy in a tranquil setting where 
tricksters of all ages have loads of fun. 
 

faLL feSTiVaL STreeT fair  
November
One of the biggest events in the  DEMA 
calendar is the Fall Festival, drawing 
thousands of holiday shoppers who 
browse over 450 vendor booths featur-
ing crafts, gift items,  and food, and 
enjoy three live music stations. Our 200 
shops and 40 restaurants and eateries 
are also open and ready for business 
along Highway 101. 

 
annuaL hoLiday Parade 
December 
The City of Encinitas holds this very 
popular community event the first Sat-
urday in December. Festivities kick off 
with a Tree Lighting Ceremony with 
Santa in The Lumberyard.  The Parade 
begins down the Coast Highway from 
D Street to J Street.  Many civic and 
community groups decorate floats and 
participate in the parade.
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Every great event needs a soundtrack. Scheduled concerts and spontaneous 
performances from local musicians make the good times even better.

Did we mention the people watching? Our Main 
Street events bring out all types. Enjoy the show.

  
Sam Allen
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OFFICE
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local intErEst

1. Encinitas Child Statue

2. La Paloma Theatre

3. City Hall

4. Library 

5. 1883 Schoolhouse

6. Boathouses

8. Lumberyard

9. Hansen Surfboards

10. Self-Realization Fellowship

11. SRF Garden
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transPortation

1. Coaster Station

   Bus Stop
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Parks anD rEcrEation

1. Moonight Beach Park

2. Cottonwood Creek Riparian Habitat

3. Cottonwood Creek Park

4. Encinitas Viewpoint Park

5. Macpherson Neighbourhood Park

6. Swami’s Beach Park

19map 
Sam Allen

“In our day and age, 
dreams are so lost.  

Around here, there are 
a lot of happy people 

because they are living 
their dream.”  

 

-Josh Nelson

The Downtown  
Encinitas Directory

 
INTERVENOR'S EXHIBIT 18



20   
Sam Allen

A Visitor’s Guide to 
Downtown Landmarks

ExpLoRE 
ENCINITAS
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A surfer’s eye view of Encinitas’ world-class waves. Surfing, bodysurfing, stand-up 
paddling, bodyboarding, fishing—if you can do it in the water, we do it here.

A Visitor’s Guide  
Er ic Warner
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N°1

Moonlight Beach is one of the 
most accessible and family-friendly 
beaches in San Diego County, with 
a wide sandy beach for swimming, 
surfing, sunbathing, and fishing. 
Other amenities include a grassy play-
ground and swings, a volleyball court, 
a snack bar, fire pits, public restrooms, 
and outdoor showers.  At low tide, 
walk along the beach for more than 
a mile in either direction.  In May, the 
Encinitas Sprint Triathlon takes place 
here.  Summer camps at the beach 
help hundreds of kids learn water-

safety skills. The Wavecrest Woodie 
Meet,   the world’s largest gathering 
of wooden-paneled automobiles, is 
always held on the third Saturday of 
September  at Moonlight Beach. 

 In the 1920s, word has it that boot-
leggers smuggled alcohol into the area 
from boats anchored off Moonlight 
Beach.  During World War II, Moon-
light Beach was used as a base camp 
for soldiers surveying the coastline.  By 
the 1950s, Moonlight was a teen haven 
for youngsters like Linda Benson and 
Rusty Miller, who learned to surf there.

addreSS   
400 B Street (exten-
sion of Encinitas 
Boulevard).  

hourS  
4am–2am

Lifeguard 
TowerS 
Staffed June 16 to 
Labor Day, 8am–
7pm; Labor Day to 
April 2, 9am–5pm; 
April 3 to June 15, 
10am–6pm.   

wheeLChair 
aCCeSS 
Call lifeguard 
station to make 
arrangements: 
(760) 633-2750 

ruLeS
No dogs, portable 
grills, alcohol, smok-
ing or glass allowed.  
Contact: City Parks 
and Recreation 
Department, 
City of Encinitas 
(760) 633-2740  

direCTionS  
From I-5, take 
Encinitas Boulevard 
Exit west (Encinitas 
Boulevard becomes 
B Street west of 
Highway 101). From 
the train station you 
can walk/skate/bike 
five blocks from the 
downtown station. 
Bus #101 stops even 
closer (Encinitas and 
Highway 101 stop). 
Yes, bike racks!  

Parking
There is a free cliff-
side parking lot and 
on the streets. First 
come first served.

moonlight Beach
O u r  O u t d o o r  L i v i n g  R o o m

Beach life at Moonlight: Much better than anything  
you’ll see on the flatscreen at home.

Downtown 
Landmarks

  
Sam Allen
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“I do not consider Swami’s sacred in 
the traditional sense. But maybe it is 
sacred to those who surf, meditate, 
walk the beach, or pray there. Swami’s 
is generally a quiet place, something 
we are running out of. 
  “Many kids have ridden their first 
waves there and some, like longtime 
Swami’s surfer Wally Blodgett, have 
ridden their last waves there. The 
ashes of Wally, Gary Taylor, Syrus 
King, and other friends of ours are 
scattered among the finger reefs that 
form perfect waves on north swells. 
  

“And so, each wave ridden becomes 
even more significant, as if we are car-
rying something deeper with each 
ride.  Walking down the stairs, I often 
carry the weight of a fast-paced world. 
Once on the sand, however, that is all 
left behind.  As with all of life’s greatest 
treasures, I first surfed Swami’s nearly 50 
years ago and I rode my last wave there 
less than an hour ago. That wave and 
everything around it does not belong 
to me, but to all of us.  Swami’s is the 
heart of our town, a place where we can 
feel the rhythm of life. “—CHRIS AHRENS

addreSS:  
1298 South Coast 
Highway 101 

hourS:   
4am–2am; parking 
lot:  5am–10pm  

direCTionS:  
From I-5, take 
Encinitas Boulevard 
and turn south (left) 
onto Coast Highway 
101. Swami’s is 
just beyond the 
Self-Realization 
Fellowship.

Parking:   
Parking at Swami’s 
is limited. Some 
parking is available 
in permitted areas 
along Highway 101 
and along K Street.  

aMeniTieS:  
Seaside Cliff Park 
(above the beach) 
offers picnic tables, 
clean restrooms and 
benches for stun-
ning views. Locals 
practice yoga, tight-
rope walking and 
Hula-Hoop dancing 
on the lawn.  

ruLeS:   
No dogs, alcohol 
or glass containers 
on the beach. 

adViCe:   
Surfers take their 
waves seriously 
here, so if you plan 
to join in, respect 
the posted rules.

Swami’s Beach 
A Surfer’s Tribute

Local longboarders and visiting surf seekers all end up at 
Swami’s where waves are constantly peeling off the point.

24
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The golden lotus that sits on top of the 
arches of Self-Realization Fellowship 
(SRF) is arguably the most recogniz-
able landmark in Historic Encinitas. It 
is here, at the SRF’s peaceful Media-
tion Gardens, that one uncovers the 
heartbeat that sets the peaceful tone of  
coastal Encinitas.    
 SRF was established in Los Angeles 
in 1927 by Paramahansa Yogananda to 
introduce meditation to the West and 
foster harmony between people of all 
backgrounds. It is an example that oth-
ers in Encinitas endeavor to emulate.   
The ashram in Encinitas was built in 
1937 as a gift to the yogi, fulfilling the 

yogi’s long-held wish for “a retreat by the 
ocean.”  He spent the last years of his life 
in Encinitas writing his classic spiritual 
guide, Autobiography of a Yogi.  
 SRF participates in a variety of com-
munity and environmental projects, 
particularly those concerned with cliff-
side preservation.
 Sunday afternoons you can tour his 
Hermitage home, and then make your 
way through the luxuriant meditation 
gardens where you can experience a  
peaceful world.     
 “People come here in a worried 
frame of mind. They find a healing calm 
here.” —BROTHER ANILANANDA, SRF

addreSS:  
215 West K Street 
(near corner Coast 
Highway 101) 
Encinitas.  

hourS:   
Meditation Gardens 
are free and open 
to the public 
Tuesday to Saturday 
9am–5pm; Sunday 
11am–5pm.  Closed 
Mondays.  The 
Hermitage is also 
free and open to 
the public Sundays 
2pm–5pm, except 
in inclement 
weather.  Check 
website for services 
and retreats.

direCTionS:  From 
I-5, take Encinitas 
Boulevard and turn 
south (left) onto 
Coast Highway 101. 

oTherwiSe:  
Walk, bike, or skate 
three-quarters of a 
mile from the train/
bus station. 

Parking:   
Street or nearby lot.

Self-Realization Fellowship  
Meditation Gardens To Ease The Mind

The iconic gold-topped entrance to the SRF has been 
welcoming visitors from far and wide for over 80 years.

25
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Encinitas was little more than a dusty 
town in 1928 when La Paloma Theatre 
opened its doors with The Cohens 
and Kellys In Paris, a film that actually 
talked!  La Paloma’s beautiful interior 
came complete with a pipe organ, 
since silent films had not yet gone 
out of fashion.  Opening night was 
a gala event attended by silent film 
star Mary Pickford, “America’s Sweet-
heart,” who lived on a nearby ranch 
with her husband, Douglas Fairbanks, 
Sr. Other celebrities in attendance 

that night included Little Rascals star, 
Lola Larson, a child actress who lived 
in Encinitas.
  As in many small towns, the cin-
ema brought the outside world to 
Encinitas, providing a safe place for 
young people to nurture their dreams.  
Today, La Paloma retains a central  role 
as a beloved community gathering 
spot, hosting concerts, surf films, 
and poetry festivals, in addition to 
art house and mainstream flicks—and, 
yes, at yearly events,  silent films!

addreSS:   
471 S. Coast 
Highway 101  

Phone:  
(760) 436-5774 

Parking:   
Free parking behind 
the theater. 

web SiTe:   
lapalomatheatre.com

La paloma Theatre  
A Gem In Cinema History

The historic La Paloma theater building is a step back 
in time and a popular local gathering spot.

26
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In case you think we never get out of 
our flip-flops, try visiting the Encini-
tas Branch of the San Diego Public 
Library.  Located on a hill behind City 
Hall, the library is adorned with art 
by local artists. A  large Community 
Meeting Room provides a venue for 
exhibits, concerts, writing workshops, 
etc.—all sponsored by the Commission 
for the Arts of the City of Encinitas.  
From digital to pop art, classical music 
to jazz, the variety of art on offer, as 
well as opportunities to learn from the 
artists, this venue reflects our diverse 
interests, backgrounds, and talent. 
The library also has a stunning ocean 
view and an outdoor reading deck that 
is ideal for sunsets!
  In Downtown Encinitas, we go 
the extra mile to showcase the tal-
ent of local artists. From playwrights 
to musicians, poets, painters, sculp-

tors, and craftspeople, our historic 
downtown area is a fertile ground 
for creative pursuits. We invite you 
to wander through our streets, where 
art happens everywhere: in cafés, 
stores, restaurants, galleries, and stu-
dios.  It also happens in our backyards, 
garages and on the streets, as it did this 
year with the unveiling of “The Encini-
tas Child” by nationally recognized 
Encinitas sculptor, Manuelita Brown.
 We understand that creative peo-
ple can have unconventional views. As 
long as the conversation stays respect-
ful, we believe our differences bring 
new ways of seeing the world.  At all 
DEMA-sponsored events—poetry 
slams, concerts, festivals and exhibits—
we draw heavily on our community’s 
creative talents. Artists are part of 
our core culture.  We are inspired and 
enriched by their contributions.

addreSS:  
540 Cornish Drive  

hourS:   
Monday to Thurs-
day, 9:30am–8pm;   
Friday to Saturday, 
9:30am–5pm; Sun-
day, 1pm–5pm  

eVenTS: 
Check Encinitas 
Live’s website for 
arts events, 

Phone:   
(760) 753-7376 

adViCe: This 
library has a great 
place for kids.  Nice 
playground and 
dog park across the 
street. Come relax, 
and bring the family.
encinitaslive.com
www.SDCL.com

Encinitas Library 
Art Matters At The Library

Featuring incredible architecture and a robust calendar of cultural events, 
the Encinitas library also boasts one of the best coastal vistas in town.
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In 2008 DEMA celebrated its 20th 
anniversary and to mark the occa-
sion presented the city a bronze 
sculpture, the Encinitas Child, by 
nationally renowned sculptress and 
local resident, Manuelita Brown. The 
sculpture depicts a young girl wav-
ing to those entering our downtown 
as she casually sits on the wall that 
lines the highway.  It reminds us that 
children are filled with an abundance 
of imagination and creativity and that 

our greatest obligation as parents is 
to provide a better world for our chil-
dren, to nourish, protect, guide, and 
prepare our children as inheritors of 
our earth. Women have played a cen-
tral role in the history and formation 
of Downtown Encinitas and Encini-
tas in general.  While the Encinitas 
Child depicts no one single person, 
it portrays equally, all of the women 
who have contributed greatly to make 
Encinitas the special place that it is.

addreSS:   
471 S. Coast 
Highway 101  

Phone:  
(760) 436-5774 

Parking:   
Free parking behind 
the theatre. 

web SiTe:   
lapalomatheatre.com

The Encinitas Child 
A Gif t To The Street

This sculpture by local artist Manuelita Brown welcomes all to the 
downtown area and marks the spot of our original Encinitas sign. 
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Ida Lou Coley had a dream.  An avid 
conservationist and lover of local his-
tory, she came to Encinitas in the 1930s 
as a child accompanied by her family.  
Cottonwood Creek held a warm place in 
Ida Lou’s heart.  She had fond memories 
of family picnics there, where the creek 
was like an outdoor gathering place for 
the community.
 Since the early 1880s, Cottonwood 
Creek had played a central role in the 
town, providing drinking water for resi-
dents and water for the steam-powered 
trains that passed through town.  It was 
because of the year-round flow of water 
at the creek that the Southern Pacific Rail-
road built a train station here, opening up 
markets for local farmers.  But the creek 
was gradually forgotten when water from 
Lake Hodges was piped directly into 
people’s homes.  By the 1990s the creek 
had been diverted underground and 
near Moonlight Beach, it had become 
overgrown with invasive plants.

 Ida Lou and others convinced 
the city to restore the downtown 
portion of the creek to its natural 
state.  Forming the Cottonwood 
Creek Conservancy, they ripped out 
invasive plants and planted native 
varieties.  Today, birds, frogs, and 
other wildlife have begun to return 
to the creek, providing a peace-
ful place for families and others to 
appreciate nature.
 “What a gift the creek can be 
to the community.  I cannot think 
of another coastal town in North 
County having a creek at its door-
step, with running water year-round, 
where one can hear the croak of the 
tiny tree frog or watch white egrets 
wade in the stream and alight 
branches of tall old eucalyptus 
trees.  If so inclined, one can wander 
around the fresh water marshland 
and find native plants used by Native 
Americans.” —Ida Lou Coley  

There are two 
places in Downtown 
Encinitas to enjoy 
Cottonwood Creek:  

CoTTonwood 
Creek Park 

addreSS:  
95 Vulcan Ave. 

hourS:  
5am–10pm unless 
otherwise noted.  

direCTionS:  
Off Encinitas Bou-
levard in between 
the railroad 
tracks and I-5.  
 
ConTaCT:  
City of Encinitas 
Parks and Rec Dept. 
(760) 633-2740

CoTTonwood 
Creek aT Moon-
LighT beaCh  
 
addreSS: 
B Street between 
4th and 3rd (one 
block east of 
Moonlight Beach). 

ConTaCT: 
Brad Roth, 
Project Manager, 
Cottonwood Creek 
Conservancy   
broth@cox.net

Cottonwood Creek  
A Local Conservationist’s Dream Comes True

The walking path along Cottonwood Creek is a quiet 
little refuge from the bustle of the beach.
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These two matching boathouses, the SS 
Encinitas and SS Moonlight, were built 
by Miles Minor Kellogg in 1928 from 
wood he salvaged from two buildings 
that were demolished in 1925—the 
Moonlight Beach Dance Parlor and the 
third floor of the Encinitas Hotel.  Down 
the years, the Historic Boathouses are 
probably the most photographed build-
ings in Downtown Encinitas—a unique 
symbol of Southern California’s surfing, 
beach, and Highway 101 culture.

 In 2007, board members from DEMA 
and the Historical Society joined forces to 
create the Encinitas Preservation Associa-
tion (EPA) for the purpose of purchasing 
the Boat houses so that they could be kept 
in perpetuity for the citizens of Encini-
tas.  With the help of the city, the Lofts at 
Moonlight Beach, and California Commu-
nity Bank, EPA was able to mortgage the 
property for $1.55 million and hopes to 
open at least one of them to the public as  
a museum.  

addreSS:  
726-732  
3rd Street

Tours:  The Encinitas 
Preservation Asso-
ciation conducts 
tours of the Boat 
Houses annually in 
the fall.  

More info: 
encinitaspreserva 
tionfoundation.org.

The Boathouses 
Homes Of History 

Your visit to Encinitas would not be complete without snapping a few 
photos of the boathouses. To find them, just stop someone and ask.
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When town founder John Pitcher 
deeded land at Third and E Street for 
a school, E.G. Hammond and his son, 
Ted, completed a redwood structure 
for the town’s children in 1883. The 
Encinitas one-room schoolhouse 
bears traces of its age through the 
presence of handmade square nails. 
It is a frontier-era carpenter’s Classi-
cal Revival building of shiplap siding.

 Originally the school faced east-
ward toward downtown. Moved from 
the site in 1927, it was converted to 
a home. When threatened with 
demolition in 1983, the Encinitas 
Historical Society rallied to save it. 
With help of the Encinitas School Dis-
trict and the community, the school 
was returned to its approximate  
original location.

addreSS:  
390 West F Street, 
four blocks west of 
Historic Coast High-
way 101.  Parking on 
F Street.

hourS:  
Open 2nd and 
4th Thursday each 
month and all Fri-
days and Saturdays 
from 12pm–4pm.

Phone: 
(760) 942-9066

webSiTe: 
encinitashistorical-
society.com

1883 Schoolhouse
A Lesson In History

Finding an original 19th-century building in Southern 
California is rare. But guess what, we’ve got one.
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2012 ENCINITAS 
DINING GUIDE

Are you in the mood for Italian?  How 
about Thai, French, Asian, Moroccan, 
or Mexican?  Whether it’s fine dining 
or drive-through, sweet or savory, cof-
fee, tea or smoothies, we invite you to 
try some of the great food on offer in  
Historic Old Encinitas.   
 A number of new dining estab-
lishments and eateries appeal to the 
eclectic tastes of downtown diners, 
including these three:
 East Village Asian Diner  (628 South 
Coast Highway 101) resembles a Manhat-
tan restaurant, with stylish décor and 
seating arranged to encourage strang-
ers to dine together.

 Barracuda Grill (641 South Coast 
Highway 101) chef and owner Mo 
Hani describes the food as “California, 
French, Moroccan flair.” The restau-
rant is located next to the $40 million, 
mixed-use Pacific Station.  
 Moonlight Beach Concession (400 
B Street) owners Treggon and June 
Owens have turned the old snack bar 
into a hub for food, information, and 
conviviality at the beach.  Try the barbe-
cue served with eco-friendly utensils.
 For nightlife, try our downtown 
bars and cafés where you can find live 
music, televised sports events, and  
poetry readings. 
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The first Encinitas sign spanned Hwy 101 from 1928-1937.  In 2000, a replica 

at D Street was dedicated to the citizens of Encinitas.
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The 101 diner     
552 South Coast Hwy 101

(760) 753-2123

 

Here you'll enjoy tasty homemade 

food like our famous fresh fruit 

crepes, corned beef hash and 

yummy chili, awesome omelettes, 

scrumptious sandwiches and 

salads, plus our bitchin' burgers, 

in this fun atmosphere featuring 

paintings by local artists.

3rd Corner
897 South Coast Hwy 101

(760) 942-2104

  

Wine shop and bistro special-

izing in fine wines at all prices. 

Food service available for lunch 

dinner, and late-night dinning. 

Open from 11am–2am.

angelo's burgers 
608 South Coast Hwy 101

(760 ) 943-9115

 

At Angelo's Burgers, we have the 

world's greatest hamburgers, bur-

ritos, tacos, sandwiches, and much 

more to fill your appetite needs.  

Our french fries, onion rings, 

and zucchini are homemade.

 

barracuda grill  
641 S. Coast Hwy 101

(760) 230-1464

 

Barracuda Grill is an inviting restau-

rant and wine bar. Some highlights 

include the lamb shank, steak frittes, 

and linguini with tiger shrimp. 

beachside bar & grill     
806 South Coast Hwy 101                               

(760) 942-0738

Beachside Bar & Grill is Southern 

California at its best. Featuring 

two outdoor patios, a fire pit, live 

music, and 11 high-definition TVs, 

it has something for everyone.  

Happy hour is Monday through 

Friday from 4pm to 6pm and half-

price bottled wine on Tuesdays.

berry happy 
480 South Coast Hwy101  

(760) 753-9988

   

An exciting new self-serve 

frozen yogurt experience! 

Hours are Monday -Thurs-

day 10:30am–10pm, Friday 

and Sat 10:30am–12pm.

 

 

blue ribbon artisan Pizza 

897 South Coast Hwy 101, Suite F102

(760) 634-7671

 

Executive chef Wade Hageman 

uses local, organic, farm-to-table 

ingredients to make delicious 

wood-fired artisan pizzas. 

Check out their full menu online 

at blueribbonpizzeria.com.

bubby's gelato     
937 South Coast Hwy 101 Suite 106 

(760) 436-3563

   

Gourmet sandwiches and gelato 

Italian ice cream. Ask around 

North County SD and they’ll 

tell you, “Bubby’s is the best!”

Cappuccino in the Park 
459 South Coast Hwy 101 

(760) 579-2614 

  

You’ll  find this mobile coffee 

cart at the Seaside Bazaar on 

Saturdays and Sundays from  

9:30am–5pm.  Their specialties 

include mango smoothies, 

gourmet salads, and deli-fresh 

sandwiches. They also provide 

mobile catering at corporate 

events, weddings, and  

other functions. 

Chuao Chocolatier    
937 South Coast Hwy 101 Suite C-109

(760) 635-1444

 

Chuao Chocolatier artfully 

combines premium, single-

bean Venezuelan chocolate 

with fresh, natural ingredients 

using unusual recipes to 

create confections that 

introduce your palate to 

unexpected and delicious 

sensations for you to discover 

a new way to experience “The 

True Taste of Chocolate.” 

darshan bakery & Café    

 949 2nd Street   

(760) 436-1337

Like the best-known bakeries, 

every thing is made with 

care, by hand, and on the 

premises. Keeping to the 

highest standards, we only 

use the purest ingredients.  

Come on in and try our 

premium cof fee selection 

and handmade chai tea.

 Dining Key
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d Street bar and grill    
485 South Coast Hwy 101                                

(760) 943-9101

 

D Street Bar and Grill offers 

something for the whole fam-

ily. With 32 TVs, high-speed 

Internet access, and an exciting 

menu, D Street is perfect for 

that quick lunch, dinner, or 

favorite sporting event. With 

a private lounge, we are your 

destination for any special event 

from office parties to birthdays. 

Good Times & Great Food.

east Village asian diner    
628 South Coast  Hwy101                

(760) 753-8700

East Village Asian Diner’s goal is 

to contribute to the public good 

by cooking fresh, flavorful Asian 

comfort food and serving cold 

brew in a casual atmosphere. 

Taste dishes from Japan, Korea, 

China, and other regions of Asia 

while enjoying our wide range 

of beers, wine, and mixers. 

e Street Café     
130 West E Street                                                   

(760) 230-2038

  

High-speed Internet access, 

fair-trade organic coffees, 

espresso, a huge selection of 

teas, light fare and vegan treats 

make our certified green cyber 

café art gallery the happen-

ing place in Encinitas.  Meet 

friends, listen to live music and 

poetry, use our computers or 

bring your own wireless laptop.

 

el Callejon    
345 South Coast Hwy 101 Suite C2 

(760) 634-2793

 

A family-owned Mexican res-

taurant with authentic Mexican 

food from Central Mexico.  Full 

bar and patio seating available.

encinitas ale house     
1044 South Coast Hwy 101               

(760) 943-7180

Whether you are in the mood for 

a beverage or the best burger 

in town, we have you covered. 

Gourmet burgers, artisan 

pizzas, paninis, salads, steaks, 

and a large selection of beers 

and wines in a sophisticated 

atmosphere. Come on in and 

try our signature daily specials. 

 

encinitas Café    
531 South Coast Hwy 101                                

(760) 632-0919

American home cooking 

for breakfast, lunch, and 

dinner. Specialties include 

eggs benedict, oatmeal 

pancakes, and fresh-baked 

turkey. Open 5:30am–9pm.

filiberto’s Mexican 
476 South Coast Hwy 101                                

(760) 436-8734

Open 24 hours.  Great Mexican 

food serving house special-

ties and combination plates.

 
 

encinitas Pizza Company 
764 South Coast Hwy 101                                

(760) 943-8615

Tasty Pizza, Pasta, 

Subs and more!

 

honey’s bistro & bakery      
632 South Coast Hwy 101                                

(760) 942-5433

 

A friendly and comfortable res-

taurant and bakery in Downtown 

Encinitas featuring nutritious 

dishes, a large selection of 

gourmet coffees and espresso 

drinks and the tastiest muffins 

and baked goods in town.

Jamroc101    
101 North Coast Hwy 101 

(760) 436-3162

 

   

Wicked Jamaican Patties and 

a myriad of other authentic 

Jamaican dishes that fill a 

tantalizing lunch and dinner.

Java hut
1126 South Coast Hwy 101                                    

(760) 634-BEAN

  

A friendly, casual hangout 

run by Encinitas locals. Our 

emphasis is on the finest organic, 

gourmet coffees and awe-

some all-fruit smoothies—all 

served with good vibes!

 

Coffee Wine/Beer Full Bar Bakery & Desert Breakfast Lunch Dinner
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kealani’s    
137 West  D  Street                                                      

(760) 94-ALOHA

Come visit Hawaii with us!  

Enjoy our traditional Hawaiian 

plate lunch in our tropical 

paradise or visit our exclusive 

gif t shop with imported 

Hawaiian products espe-

cially for Kealani’s. Hours are 

11am–8pm Monday–Saturday. 

We’re living the Aloha Spirit!

kim’s restaurant  
745 South Coast Hwy 101 Suite J103 

(760) 942-4816

  

We serve Vietnamese and 

Chinese cuisine.  Our menu 

offers over 200 items to 

choose from including an 

extensive selection of vegetar-

ian dishes. Open for lunch 

from 11am–3pm with lunch 

specials. Early-bird dinner 

specials from 5:30pm–7pm.  

Leucadia Pizzeria & restaurant
315 South Coast Hwy 101                

(760) 942-2222

 

Experience our full range of 

freshly prepared Italian meals 

and great pizza, plus salads, 

calzones, sub sandwiches, and 

featuring gourmet desserts 

by Chef Nikki Schaeffer. Our 

covered patio dining offers a 

beautiful view of Moonlight 

Beach (perfect for a sunset). 

Full bar available and an 

excellent wine selection 

to choose from. Come on 

in and see for yourself!

Lotus Cafe & Juice bar    
765 South Coast Hwy 101                                            

(760) 479-1977

  

Come nurture yourself!  Lotus 

Cafe is a new café, dedicated 

to serving fresh, natural, 

healthy food at af fordable 

prices, prepared with love, 

simplicity, and a joyful heart. 

Our menu is predominantly 

vegetarian, with many vegan 

items and also gluten-free 

options.  For our non-vege-

tarian patrons we also have 

some chicken and fish dishes, 

including a turkey burger.  Lots 

of indoor and outdoor seating.  

Open 7 days a week for  

lunch and dinner. 

Lumberyard 
Tavern & grill      

967 South Coast Hwy 101                                      

(760) 479-1657

Open until midnight every day, 

serving breakfast on Saturday 

and Sunday, featuring early- 

bird and late-night happy 

hours, 10 TVs, and great wine 

deals on Monday nights. 

 
Manhattan giant Pizza 
143 West D Street                                                 

(760) 632-0107 

We serve pizza, pasta, sand-

wiches, and salads.  We serve 

“giant slices of pizza” all day.  

We also make the biggest pizza 

in town, a party-size 28-inch 

giant pizza that serves 10 to 12 

people. Delivery available to 

Encinitas, Cardiff, and Leucadia.

Moonlight beach 7- eleven  
105 West D Street                                                   

(760) 753-0615

  

Convenience food store. 

Moonlight beach Concession   
Located at Moonlight Beach 

Quality artisan sandwiches, 

Cafe-Moto coffee, snow cones, 

ice cream, hot dogs, and other 

treats.  We rent beach gear, so no 

matter what we have you covered!

ogata Japanese Cuisine    
615 South Coast Hwy 101

(760) 753-6451

Great sushi plus lunch and 

dinner specials.  Open 6 days 

a week. Closed on Sundays.

Potato Shack Café     

120 West I Street                                                 

(760) 436-1282

 

Known for our great potatoes 

with special toppings, we 

serve breakfast and lunch.

Q’ero restaurant     
564 South Coast Hwy 101                                      

(760) 753-9050

 

  

Peruvian and Latin cuisine in an 

eclectic and intimate setting. 

Reservations are available 

and highly recommended!
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raul’s Mexican food     
490 South Coast Hwy 101                               

(760) 436-8589

Serving the freshest qual-

ity Mexican food since 1985.  

Try the chicken soup or four 

rolled taquitos…Delicious!!!

 

roxy restaurant    
 517 South Coast Hwy 101                                      

(760) 436-5001

 

As a local cultural icon, the 

Roxy is no longer strictly 

vegetarian, Roxy now offers 

seafood and chicken. Dine 

indoors or outdoors.

Siamese basil Thai Cuisine     
527 South Coast Hwy 101                                     

(760) 753-3940

Serving traditional Thai 

dishes. We feature an 

extensive selection of soups, 

salads, curries, rice and noo-

dles, vegetables, seafood and 

poultry, and daily specials.

Starbucks    
947 South Coast Hwy 101 Suite D 101 

(760) 944-0202

Serving our signa-

ture cof fee and tea 

concoctions plus treats.

 

St. germain’s & True Juice     
1010 South Coast Hwy 101                                    

(760) 753-5411

  

St Germain’s ser ves a 

delic ious, award-winning 

break fast and lunch 

seven days a week. Our 

hours of operation are 

7am–4pm. Come enjoy 

our beautiful open-air patio 

or dine inside in a warm 

and welcome atmosphere. 

Our juice bar is ready to 

quench your thirst with 

delicious and healthy True 

Juice as well. Sunday breakfast 

or a thirst for fresh premium 

juice, we have you covered at 

St. Germain’s and True Juice.  

 

Whatever type of food you’re looking for—from fine dining 

to old-fashioned outdoor barbecue, you’ll find it here. 

Coffee Wine/Beer Full Bar Bakery & Desert Breakfast Lunch Dinner
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You can find breakfast all day and Mexican food  

all night, you just have to know where to look.
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Coffee Wine/Beer Full Bar Bakery & Desert Breakfast Lunch Dinner

Solace & the Moonlight Lounge     
25 East E Street 

(760) 753-2433

 

Solace was created out of 

a desire to bring a new and 

exciting neighborhood dining 

concept to Encinitas. With a 

straight-forward dining and 

service experience, our guests’ 

comfort is our absolute priority. 

The menu features a unique 

combination of American dishes, 

both classic and cutting edge, 

and an intriguing wine and 

crafted beer and cocktail list. 

St. Tropez bakery & bistro     
947 South Coast Hwy 101 Suite 103                     

(760) 633-0084

  

Authentic French provencial cui-

sine and bakery serving breakfast, 

lunch, early dinner, and dessert. 

Catering, take-out, and wholesale  

are available. 

Subway      
765 South Coast Hwy 101                                            

(760) 634-1684

  

Value-priced submarine 

sandwiches and hearty salads. 

Sakura bana     
1031 South Coast Hwy 101

(760) 942-6414

Open since 1984, known as 

the best Japanese restau-

rant in town.  Enjoy our great 

service and amazing food!

Swami’s Café
1163 South Coast Hwy 101 

(760) 944-0612

Fresh to-order juices, wheat 

grass, vegetarian specialties, all 

day breakfasts, fruit smooth-

ies.  All food prepared to order, 

fresh!  Very casual patio setting, 

friendly and helpful staff.

Tomiko
87 Encinitas Blvd.                                                   

(760) 633-3587

With some of the best views 

in San Diego, Tomiko offers 

Asian-infused contemporary 

cuisine with a Sushi bar in 

a casually elegant setting. 

Come enjoy the view.

Trattoria i Trulli     
830 South Coast Hwy 101                                     

(760) 943-6800

A “Trulli” magical experience 

of a traditional trattoria kitchen 

roadside somewhere in Italy, well 

actually in the heart of downtown 

Encinitas!  We specialize in 

homemade lasagna, ravioli, 

gnocchi, and tiramisu! Fresh fish, 

daily specials, and an extensive 

wine list. Sidewalk dining too!  

union kitchen & Tap
1108 South Coast Hwy 101

(760) 230-2337

 

UNION Kitchen & Tap is a neigh-

borhood restaurant and tavern 

that serves New American food, 

local craft beer, unique small 

vintage wines, and handcrafted 

cocktails. Everything you eat and 

drink is made with care from the 

best ingredients available.

Via italia     
565/569 South Coast Hwy 101 

(760) 479-9757

The simplicity and quality of the 

northern Italian recipes from Chef 

Stefano Savino are what make this 

trattoria successful. Come and 

try our unique wine dinner events 

with Italian enologists and wine 

makers. Do not miss our wood-

fired thin-crust pizzas.  “Reader’s 

Best 2003” - Ciao....a presto!!

Vigilucci’s Trattoria
505 South Coast Hwy 101 

(760) 942-7332

The original! Where Italy and San 

Diego meet. Open for nearly two 

decades, Vigilucci’s Trattoria, with its 

largely Italian staff, is not only a favor-

ite of North County diners, but also 

Italians across the county who liken 

the fare to that served in Italy. A favor-

ite among locals is our dog-friendly 

patio, a great place to watch passers-

by in vibrant Downtown Encinitas.

 

whole foods Market    
687 South Coast Hwy 101

(760) 274-1580                             

  

Whole Foods Market is a full-

service natural and organic 

grocery store offering a variety 

of options for everyone.
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arChiTeCTure/engineering
 
 
Coastal Land Solutions   
573 2nd Street
 760.230.6025
 
Dudek
605 2nd Street   
 760.942.5147

DZN Partners
682 2nd Street  

760.753.2464

Geissler Engineering 
700 2nd Street, Ste E
  760.633.4814

Heschong Mahone Group, Inc.
491 2nd Street, Ste 102

916.962.7001

Sampo Engineering 
1034 2nd Street, Ste A 
 760.436.0660

Warren+Scott Architecture 
763 2nd Street, Ste 200
 760.943.8180

arT/enTerTainMenT
 
 
Art N Soul on 101          
633 S. Coast Hwy 101
 858.442.8666

First Street Gallery       
820 S. Coast Hwy 101
 760.753.5468
 
La Paloma Theatre  
471 S. Coast Hwy 101

760.436.5774

Off Track Gallery / San Dieguito Art Guild 
937 S. Coast Hwy 101 Ste C-103     
 760.942.3636

Studio 2nd Street   
528 2nd Street 
 760.479.1848
 
Tom Myers Custom Framing
672 2nd Street      
 760.753.1513

auToMoTiVe
 

A Plus SMOG Test Only Center
449 2nd Street
 760.436.9821

Cardiff Classics
1049 S. Coast Hwy 101
 760.632.5555

Charlie’s Foreign Car Service
751 2nd Street

760.753.496

Encinitas Foreign & Domestic Auto Repair
901 2nd Street

760.632.0830

Encinitas SMOG Test Only Center
682 S. Coast Hwy 101
 760.436.6232

Furgerson’s Garage
807 2nd Street

760.436.3337

Keith’s Automotive Electric
215 West G Street 

760.436.5400

Leucadia Towing       
371 2nd Street
 760.436.0972

Ray’s Automotive                  
1051 S. Coast Hwy 101
 760.944.9688

Road One Towing               
1205 S. Coast Hwy 101
 760.753.7771

Sofspra Car Wash      
790 S. Coast Hwy 101
 619.248.1344

Valencia’s Auto Upholstery      
1049 S. Coast Hwy 101
 760.632.1440
 

barS
 

1st Street Bar 
656 S. Coast Hwy 101
 760.944.0233 
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Daley Double Saloon  
546 S. Coast Hwy 101
 760.753.1366

 
beaCh/Surf/SPorT

Bunker Surfboards
470 S. Coast Hwy 101, Ste A
 760.436.1929

Concept Specialty Board Shop
215 West D Street 

760.753.6870

Dawn Patrol Surf Lessons
215 West D Street
 760.753.6870

Encinitas RIDE Cyclery
559 S. Coast Hwy 101

760.332.8356

Hansen Surfboards
1105 S. Coast Hwy 101
 760.753.6595

Jason’s Surf and Therapy – Surf Lessons
1045 ½ 3rd Street
 760.846.6894

Nytro Multisport Technology
940 S. Coast Hwy 101
 800.697.8007

Surfin Fire Surf Lessons
Moonlight Beach
 760.473.2281

CorPoraTe offiCeS

Boardworks International
364 2nd Street, Ste 1
 760.722.8536

Creation World Concierge
851 S. Coast Hwy 101, Ste 100
 760.804.9333

Draeger Safety Systems Inc. 
700 2nd Street
 760.634.7740

Insignia Environmental
904 2nd Street
 760.635.1587
 

Jaemar Sales                  
700 2nd Street, Ste A
 760.942.4266

JOIS Yoga
851 S. Coast Hwy 101, Ste 101
 760.704.0595
 
Liquid Force          
364 2nd Street, Ste 7
 760.943.8364

MFC Workstations
1012 2nd Street, Ste 100
 877.275.2991             

Nixon Inc.
701 S. Coast Hwy 101
 760.944.0900

S2 Technologies
1012 2nd Street, Ste 110
 760.635.2344

CreaTiVe SerViCeS

Delicious Buzz
315 S. Coast Hwy 101
 858.224.2460

DSD -  Dianne Sheridan Designs
829 2nd Street, Ste B
 760.479.0062    

Media Rhythm
545 2nd Street, Ste 6
 949.697.2800

MeringCarson
1010 S. Coast Hwy 101
 760.635.2100

Moonlight Screen Printing
371 2nd Street
 760.943.0909

One Day Signs
460 S. Coast Hwy 101
 760.942.0111

Parallax
555 2nd Street, Ste 1
 760.634.0273

Sandra Kay Creative Photography
960 2nd Street, Ste 201
 760.942.3778

Vivid Minds
766 S. Coast Hwy 101
 760.783.3883

finanCiaL SerViCeS

2J Investment Group
763 2nd Street, Ste 110
 760.632.8738

CACE Inc.
577 2nd Street
 760.501.0149

California Community Bank
851 S. Coast Hwy 101, Ste 300

760.274.1180

Coastal Live Scan & Insurance Services
144 West D Street. Ste C
 760.230.1830

Encinitas Tax & Financial Group
937 S. Coast Hwy 101, Ste 202
 760.634.4601

Miller & Willits Accountants
1012 2nd Street, Ste 200
 760.943.2323

Mother Lode Bookkeeping Inc.
207 West D Street
 760.436.9044 

Schulte Insurance Agency
1036 2nd Street
 760.436.5015

Seacoast Commerce Bank
345 S. Coast Hwy 101, Ste N
  760.753.7300

Strategic Advisory Services International
761 2nd Street   
 NA

Union Bank
200 West D Street

760.753.8661

Warren Gran CPA
714 2nd Street
 760.334.9700

Wealth Preservation
580 2nd Street, Ste 100
 760.479.1300
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Wealth Transfer Planning Inc.
550 2nd Street, Ste 201
 760.230.6042

Wells Fargo Kiosk
925 S. Coast Hwy 101
 NA

food & beVerage

Beach ‘n’ Town Liquor & Deli
578 S. Coast Hwy 101
 760.753.2929

Cork ‘n’ Keg
625 S. Coast Hwy 101
 760.436.2255

Moonlight Beach 7-Eleven
105 West D Street
 760.753.0615

Whole Foods Market
687 S. Coast Hwy 101
 760.274.1580                                                        

hair/naiL/Skin Care

B Haven
1040 S. Coast Hwy 101
 760.942.1929

Bella Luna
345 S. Coast Hwy 101, Ste M1
 760.634.8069

Bombshell Salon & Boutique
687 S. Coast Hwy 101
 NA

Breathe Health & Wellness
960 2nd Street, Ste 201
 858.353.8106

De la Soleil Skin Studio
345 S. Coast Hwy 101, Ste F2
 760.942.1212

Detour Salon
594 S. Coast Hwy 101
 760.634.1999

Divinity Salon
583 S. Coast Hwy 101
 760.436.2932

Encinitas Barbers
603-1/2 S. Coast Hwy 101
 760.436.8598
 
Heavenly Nail Spa
937 S. Coast Hwy 101, Ste 107
 760.634.2666

Jessica’s Skin Care Salon
524 2nd Street
 760.419.6343

Kudos Salon
960 2nd Street, Ste 101
 760.942.8411

Legend Nails
960 2nd Street, Ste 2
 760.944.5166

Lemongrass Aveda Concept Salon & Spa
910 2nd Street
 760.633.1970

Mele Wahine, Electrolysis & Permanent Cosmetics
1040 2nd Street
 760.213.5000

Moonlight Hair Design
345 S. Coast Hwy 101, Ste G
 760.942.9498

Natural Skin Science – The Spa
937 S. Coast Hwy 101, Ste 108
 760.436.0000

NuboNau
553 S. Coast Hwy 101

858.452.4130

Nufaces Salon & Day Spa
1114 2nd Street
 760.942.0914

Revelation Studio
S. Coast Hwy 101, Ste R
 760.436.2001

RomeoRay Boutique Hair
345 S. Coast Hwy 101, Ste J
 760.803.6796

Ryan Thomas Hair Studio
1031 S. Coast Hwy 101, Ste 102
 760.436.4247

Seaside Salon
812 2nd Street
 760.632.6832

Sharon Baker, Licensed Aesthetician
1040 2nd Street
 760.707.9765

Solace on Second Skin Care
901 2nd Street, Ste A
 760.977.9194

Studio 839
839 2nd Street, Ste 4
 760.436.9839

Sugar Coated Skin Care
1042 S. Coast Hwy 101
 619.889.9946

The Encinitas Spa
345 S. Coast Hwy 101, Ste O
 760.585.6883

The Parlour Salon
345 S. Coast Hwy 101, Ste P
 760.753.2500         

Utopia Style Lounge
1038 S. Coast Hwy 101
 760.942.0015

Violet Salon & Boutique 
520 2nd Street
 760.634.6634
 
heaLTh &  
weLLneSS

32 The Art of Dentistry
345 S. Coast Hwy 101, Ste E
 760.632.0320

Active Recovery
830 S. Coast Hwy 101, Ste E2
 760.817.4447
 
Anahata Yoga Studio
960 2nd Street, Ste 202
 760.672.4660

Better Bodies by Chemistry
545 2nd Street, Ste 1A
 760.230.1837

Body Blu
575 2nd Street
 760.576.4258

Chiropractic Health & Happiness
345 S. Coast Hwy 101, Ste A
 760.487.8157
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Coast Chiropractic Center
463 S. Coast Hwy 101
 760.942.6022

Dean C. Delis, Ph.D.
1016 2nd Street
 619.921.1900

Dr. David Gersten, M.D.
1020 2nd Street, Ste C
 760.633.3063

Dr. Michelle Binkowski
848 2nd Street
 760.436.4325

Encinitas Acupuncture & Massage Inc.
121 West E Street
 760.942.1128

Encinitas Chiropractic Studio
960 2nd Street
 760.840.1760

Encinitas Colon Hydrotherapy
965 2nd Street
 760.519.6690

Encinitas Fitness Studio
345 S. Coast Hwy 101, Ste K
 760.889.3097

FitnessAndBodywork.com 

 858.442.6861

Get Your Qi On
621 2nd Street, at Illume
 760.500.1512

Hands on Health Care Center
550 2nd Street, Ste 100
 760.753.1547

Hill Chiropractic
1020 2nd Street, Ste B
 760.632.7778

JOIS Yoga
575 S. Coast Hwy 101
 760.704.0595

Kim Kelly, ND
121 West E Street
 760.433.2882

Laurie A. Baum, Psychotherapist
901 2nd Street, Ste B
 760.753.7676

Life in Motion Naturopathic Medical Care
345 S. Coast Hwy 101, Suite L
 760.230.2270

Mikel Weinberg, MD
700 2nd Street, Ste H
 760.942.0716

Nautilus Holistic Health & Bodywork
960 2nd Street, Ste 103
 760.420.1904

North County Health Services
1130 2nd Street
 760.943.9994

Pathways Acupuncture
621 2nd Street, at Illume
 760.688.8814

Philip Petachenko DC
660 2nd Street
 760.942.9700

Phillips Chiropractic
967 S. Coast Hwy 101, Ste B-109
 760.942.9505

Pilates by Design
1038 S. Coast Hwy 101, Ste D
 760.271.9205

Pillar Performance
1010 S. Coast Hwy 101, Ste 107
 760.479.1944

Raymond J. Kieffer DDS Inc.
1044 2nd Street
 760.753.3322

SatShanti-Reiki Healing/Training & Massage
621 2nd Street, at Illume
 603.493.3286

Scripps Memorial Hospital Encinitas
354 Santa Fe Drive

760.633.6761

Teresa Bell Pena, D.C.
545 2nd Street, Ste 1D
 760.944.7605

Tom Keller Pediatric Dentistry
500 2nd Street
 760.635.3478

Uptown Counseling Associates
763 2nd Street, Ste 100
 760.452.2111

US Cross Fit
849 2nd Street, Ste C 
 760.230.6752

Uschi Schneider Physical Therapy
1020 2nd Street, Ste C
 760.877.9044

Vibrant Health Homeopathy
545 2nd Street, Suite 1C
 760.458.0640

Village Gate Wellness Collective
1054 2nd Street, Ste B
 760.633.3754

Willes Dental DMD Inc
836 2nd Street
 760.753.6448

Yoga Tropics
830 S. Coast Hwy 101
 760.717.0879

hoMe & garden

Artesanos Gamez Inc.
449 S. Coast Hwy 101
 760.943.0603

Bert’s Plumbing Services
858 2nd Street
 760.436.2511

Bliss 101
687 S. Coast Hwy 101, Ste 151
 760.487.1900

Coastal Furniture
850 S. Coast Hwy 101
 760.943.1199

Crown Ace Hardware
745 S. Coast Hwy 101, Ste J-104
 760.334.0300

Encinitas Glass
687 2nd Street
 760.753.6361 

Gardenology
587 S. Coast Hwy 101
 760.753.5500

Grounded
897 S. Coast Hwy 101, Ste 105
 760.230.1563
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Hydro-Scape Products
750 S. Coast Hwy 101
 760.436.2062

JR Restoration
315 S. Coast Hwy 101, Ste 228
 877.270.6869

Louro & Johnson Landscape
829 2nd Street, Ste B
 760.753.6167

Rustic Rooster
930 S. Coast Hwy 101
 760.436.2171

Stellar Solar
364 2nd Street

866.PVSOLAR

 
inSTruCTion

A School of Guitar
230 West F Street
 760.943.8112

Adventure Ski & Snowboard School
1105 South Coast Hwy 101
 760.942.2188

Center for Life & Work Planning
1133 2nd Street, Ste A
 760.943.0747

Dilley’s Dance Studio
830 S. Coast Hwy 101, Ste E1
 760.822.2521

Janice Lee’s School of Ballet
230 West F Street
 760.753.7811

Moonlight Music
467 S. Coast Hwy 101
 760.753.6697

LegaL SerViCeS

Abbott & Abbott Law
144 West D Street, Ste 1
 760.494.1400

Coast Law Group
1140 S. Coast Hwy 101
 760.942.8505

Cosgrove and Birmingham
621 2nd Street, Ste B
 760.943.9040
 
Herold & Sager, Attorneys at Law
550 2nd Street,  Ste 201
 760.487.1047

Law Office of Gregory Koeler
937 S. Coast Hwy 101, Ste 208
 760.633.1803

Lodging

Best Western Encinitas Inn & Suites
85 Encinitas Blvd
 760.942.7455

Days Inn of Encinitas
133 Encinitas Blvd.
 760.944.0260

Econolodge
410 N. Coast Hwy 101
 760.436.4999

Leucadia Beach Inn
1322 N. Coast Hwy 101
 760.943.7461

McNeill Guest House
47 McNeill Avenue
 760.753.4834

Moonlight Beach Motel
233 2nd Street
 760.753.0623

Motel Villa Mar
960 S. Coast Hwy 101
 760.753.1267

Quality Inn & Suites North Coast
186 N. Coast Hwy 101
 760.944.0301

Sea Breeze Bed & Breakfast
105 N. Vulcan Ave.
 760.944.0318

MaiL SerViCeS

Mailbox Station
1106 2nd Street
 760.436.4276

UPS Store
315 S. Coast Hwy 101, Ste U
 760.943.8664

Media

Coast News
315 S Coast Highway 101, Suite W
 760.436.9737

MiSC SerViCeS

Crown Point Design & Enterprises
511 S. Coast Hwy 101, Ste 206
 760.632.8987

Joseph Granata Custom Tailor
967 S. Coast Hwy 101, Ste 102
 760.942.9675

Kim’s Alterations
566 S. Coast Hwy 101
 760.436.2263

MDF Technologies
364 2nd Street, Ste 1B
 NA
   
Pacific Coast Valet
937 S. Coast Hwy 101, Ste 205
 760.943.8773

Principled Strategies
580 2nd Street, Ste 200
 760.230.6323

Psychic Palm & Tarot
470 S. Coast Hwy 101
 760.436.3631

Surf Cleaners
760 S. Coast Hwy 101
 760.753.1622

nonProfiT organizaTionS

American Legion San Dieguito
210 West F Street
 760.753.5674

California Coastal Coalition
1133 2nd Street, Ste G
 760.944.3564
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Cardiff 101 Chamber of Commerce 
124 Aberdeen Drive
 760.436.0431

Community Resource Center
650 2nd Street
 760.753.1156                                             

Downtown Encinitas MainStreet Association
818 S. Coast Hwy 101

760.943.1950

Encinitas Chamber of Commerce
527 Encinitas Blvd., Ste 106
 760.753.6041

Encinitas Historical Society
390 West F Street
 760.942.9066  

Equinox Center
545 2nd Street, Ste 3
 760.815.2256                                     

Leucadia 101 Mainstreet
320 N. Coast Hwy 101
 760.436.2320

Rancho Coastal Humane Society
389 Requeza Street
 760.753.6413

SurfAid International USA
530 2nd Street
 760.753.1103

reaL eSTaTe/ConSTruCTion/
ProPerTy ManageMenT

Bell & Associates
571 2nd Street
 760.487.1240

Encinitas Technology Center
533 2nd Street, Ste 218
 760.436.3520

ERA Pacific Realty
315 S. Coast Hwy 101, Ste 5
 760.436.2104

Gold Coast Homes & Loans
491 2nd Street, Ste 101
 760.436.8007

Harrison Properties
364 2nd Street, Ste 5
 760.436.7171

North Coast Real Estate
511 South Coast Hwy 101
 760.942.9448 

Pacific Station Properties LLC
687 S. Coast Hwy 101

858.729.9312                    

Rohn Properties
700 2nd Street
 760.436.7433

Sea Coast Exclusive Properties
900 S. Coast Hwy 101
 760.753.8100

Springline Associates
1018 2nd Street
 760.230.1530

Steele Realty
149 West D Street
 760.230.2042

The Lumberyard
701-1031 S. Coast Hwy 101
 858.292.8989 

Tom and Peggy Cozens, Realtors
900 S. Coast Hwy 101
 760.930.9336

WaveCrest Properties, Inc.
829 2nd Street, Ste A
 760.753.2440

Western Pacific Homes, Inc.
364 2nd Street, Ste 9
 760.634.1401

WJ Commercial Enterprises
555 2nd Street, Ste 3 
 858.245.2111

reLigiouS/SPiriTuaL

Chapel of Awareness
560 3rd Street
 760.436.4104

Christian Science Society & Reading Room
681 2nd Street, Ste 101

760.743.4545

Church of Christ
926 2nd Street
 760.753.7807

Epic Church
858.333.1988

NA                

New Life Christian Fellowship
831 3rd Street
 760.436.1654

Self Realization Fellowship Temple
939 2nd Street
 760.436.7220

reTaiL

101 Diamond Jewelers & Boutique, Inc.
541 S. Coast Hwy 101
 760.942.8890

Anderson Stationers Inc.
700 2nd Street
 760.753.4703

Beads Crystals & More
967 S. Coast Hwy 101, Ste 105
 760.942.5222

Beebo Originals
364 2nd Street, Ste 3
 508.353.1834

Bella Moda
967 S. Coast Hwy 101, Ste B-104
 760.479.9879

Birkenstock of Encinitas
745 S. Coast Hwy 101, Ste 101
 760.942.2177

Book Tales
603 S. Coast Hwy 101
 760.436.7892

Coast Hwy Traders
530 S. Coast Hwy 101
 760.944.1381

Common Threads
466 S. Coast Hwy 101
 760.436.6119

Community Resource Center Thrift Store
111 West C Street
 760.753.8222

deepFLING
937 S. Coast Hwy 101, Ste C-100

760.942.4254
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Double Take
509 S. Coast Hwy 101
 760.479.2501

Ecotopiia
543 S. Coast Hwy 101
 760.753.7420

Encinitas Coin & Jewlery
609 S. Coast Hwy 101
 760.753.2295

Encinitas Photo Center
967 S. Coast Hwy 101, Ste B-107
 760.436.0562

Europtics Inc.
947 S. Coast Hwy 101
 760.436.1373

Flashbacks
576 S. Coast Hwy 101
 760.632.2658

Flower Frenzy
1163 S. Coast Hwy 101
 760.753.1770

Greenliness.com
1106 2nd Street
 800.975.7670

Home
629 S. Coast Hwy 101
 760.632.6880

Icons, The Clothing Boutique
687 S. Coast Hwy 101
 760.632.7766

Kid Exchange
470 S. Coast Hwy 101, Ste B
 619.980.3022

Magical Child
967 S. Coast Hwy 101, Ste B-108
 760.633.1326

McGills Skate Shop
335 S. Coast Hwy 101, Ste S
 760.943.7730

Mog & Rue
937 S. Coast Hwy 101, Ste C-102
 760.635.2664

Mom
1053 S. Coast Hwy 101
 510.761.1406

Movin Shoes
897 S. Coast Hwy 101, Ste 101
 760.634.2353

Ocean Time
568 S. Coast Hwy 101
 760.943.0955

Outgrown Shop
1163 S. Coast Hwy 101
 760.436.4753

Pink Soul Boutique
642 S. Coast Hwy 101
 760.487.1575

Provence Bride
937 S. Coast Hwy 101, Ste C-101
 760.942.2005

Queen Eileen’s 
548 S. Coast Hwy 101
 760.436.4845

Running Skirts
676 2nd Street
 760.230.8187

Seaside Bazaar
459 S. Coast Hwy 101
 760.753.1611

Self Realization Fellowship Books & Gifts
1150 S. Coast Hwy 101
 760.753.5353

Sheri’s Designer Resale
920 S. Coast Hwy 101
 760.943.1556

SoulScape
765 S. Coast Hwy 101, Ste 106
 760.753.2345

The Black Sheep
1060 S. Coast Hwy 101
 760.436.9973

Thrifty Threads
607 S. Coast Hwy 101
 760.753.0028

UNIV
1053 S. Coast Hwy 101
 760.942.8647

Windancers
1051 S. Coast Hwy 101
 760.944.1766

TeChnoLogy SerViCeS

A Plus Electronics
681 2nd Street, Ste 102
 619.339.4001

Every Method Technology Center
511 S. Coast Hwy 101, Ste 218
 760.487.1356

International Perspectives
1106 2nd Street, Ste A
 760.753.2121

Peiser Solutions
1106 2nd Street
 760.632.0068

affiLiaTe deMa MeMberS

Armand Gilbert Internet Design Studio
www.armandgilbert.com

760.632.8258

Biosculptures
929 Las Brisas Way
 760.944.6027

Bloom Natural Health
264 N. Coast Hwy 101
 760.230.4982

Bottaro Wood Fired Pizza
3229 Avenida De Sueno, Carlsbad
 760.505.4330

Capital Bankcard
465 Pescado Place
 858.761.6866

Cardiff 101 Chamber of Commerce
124 Aberdeen Drive, Cardiff
 760.436.0431

EDCO Waste & Recycling Services
224 Las Posas Road, Ste 3, San Marcos
 750.744.5615

Encinitas Chamber of Commerce
527 Encinitas Blvd., Ste 106
 760.753.6041

Filtercon Technologies
2801 Camino Del Rio S., Ste 300C, SD
 619.688.1810

 
INTERVENOR'S EXHIBIT 18



Funded in part by a grant 
from the County Board of 
Supervisors at the recommen-
dation of Pam Slater-Price.

Global Opportunities
P.O. Box 992, Cardiff
 760.436.6604

Leucadia 101 Mainstreet
320 North Coast Hwy 101, Leucadia
 760.436.2320

Leucadia Collection by City Ventures
1492 Hymettus
 760.633.3050 

Leucadia Electric
133 2nd Street

760.944.6708

Little Oak Press  
P.O. Box 235629
 760.470.8357

Peder Norby Consulting
 760.712.2943

Rancho Coastal Humane Society
389 Requeza Street
 760.753.6413

Rancho Santa Fe Security Systems
1991 Village Park Way, Ste 110
 800.303.8877

San Diego Botanic Garden
230 Quail Gardens Drive
 760.436.3036

Scripps Memorial Hospital Encinitas
354 Santa Fe Drive

760.633.6761

Sound Energy Healing  
237 Cereus St.
 760.944.3441

The Greener Things 
1333 Caminito Septimo, Cardiff
 760.696.2957

True Chiropractic
112 Encinitas Blvd
 760.632.9674

Warner Pediatric Dental
1443 Encinitas Blvd.
 760.942.1570

Weidner’s Gardens Inc.
695 Normandy Road
 760.436.2194

Yoga Blend Seven
259 Delphinium Street
 760.815.6591

CiTy of enCiniTaS
(760) 633-2600
encinitasca.gov

deMa
(760) 943-1950
encinitas101.com 

enCiniTaS hiSToriCaL SoCieTy
(760) 942-9066   
encinitashistoricalsociety.com
 
enCiniTaS CoMMuniTy Library
(760) 753-7376
sdcl.org

Cardiff 101 MainSTreeT 
(760) 436-0431 
cardiff101.com  
 
LeuCadia 101 MainSTreeT 
(760) 436-2320
Leucadia101.com
 
norTh CounTy 
TranSiT diSTriCT
(800) 266-6883 
GONCTD.com

enCiniTaS Sheriff’S dePT
(760) 966-3500
sdsheriff.net

enCiniTaS arTS & CoMMuniTy 
encinitaslive.com
 
enCiniTaS ChaMber  
of CoMMerCe 
(760) 753-6041
encinitaschamber.com

enCiniTaS fire deParTMenT
(760) 633-2800
encinitasca.gov

other Encinitas  
organizations
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Caution
As of: May 09, 2013

ROBERT M. ALTMAN and VICTORIA L. ALTMAN, his wife, individually and as
parents of minor children, RUSSELL ALTMAN and ROSS ALTMAN; MARY

ANN DIBARI, individually and as lawful guardian of minor children KRYSTAL M.
DIBARI and TIANA N. DIBARI; JOSEPH M. DINOZZI and CECILE D.
DINOZZI, his wife, individually and as parents of minor children, JON M.
DINOZZI, DANIEL J. DINOZZI, STEVEN M. DINOZZI, and JOSEPH A.

DINOZZI, Plaintiffs-Appellees-Cross-Appellants, - v. - BEDFORD CENTRAL
SCHOOL DISTRICT; DR. BRUCE DENNIS, in his capacity as Superintendent of

Schools of the Bedford Central School District and Agent/Administrator of its Board
of Education; JANE DOE (name unknown, post currently vacant), in his or her

capacity as Assistant Superintendent in charge of Curriculum and Instruction for
the Bedford Central School District and Agent/Administrator of its Board of

Education; DEBORAH TIMBERLAKE, in her capacity as President of the Board of
Education of Bedford Central School District; BOARD OF EDUCATION OF THE
BEDFORD CENTRAL SCHOOL DISTRICT; JAMES YOUNG, in his capacity as
Principal of the Pound Ridge Elementary School; JAMES ALLOY, in his capacity

as Principal of Fox Lane Middle School; and RICHARD KRAEMER, in his capacity
as Principal of Fox Lane High School, Defendants-Appellants-Cross-Appellees.

Docket Nos. 99-7969(L), 99-9001

UNITED STATES COURT OF APPEALS FOR THE SECOND CIRCUIT

245 F.3d 49; 2001 U.S. App. LEXIS 4914

May 11, 2000, Argued
March 27, 2001, Decided

SUBSEQUENT HISTORY: [**1] As Amended
April 5, 2001. Certiorari Denied October 1, 2001,
Reported at: 2001 U.S. LEXIS 5680.

PRIOR HISTORY: Appeal from so much of a
judgment of the United States District Court for the
Southern District of New York, Charles L. Brieant,
Judge, as declared certain school activities to be in

violation of plaintiffs' rights under the Establishment and
Free Exercise Clauses of the First Amendment to the
Constitution, enjoined such activities, and awarded
plaintiffs attorneys' fees. Cross-appeal by plaintiffs from
parts of the judgment dismissing their challenges to other
activities. See 45 F.Supp.2d 368 (1999).

DISPOSITION: Affirmed in part, vacated in part, and

Page 1
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reversed in part.

COUNSEL: CHRISTOPHER A. FERRARA, Ramsey,
New Jersey (James M. Bendell, American Catholic
Lawyers Association, Inc., Ramsey, New Jersey, on the
brief), for Plaintiffs-Appellees-Cross-Appellants.

WARREN H. RICHMOND, Northport, New York
(Lawrence W. Reich, Neil M. Block, Ingerman Smith,
Northport, New York, Gerald A. Rosenberg, Frances K.
Brown, Stacey B. Creem, Rosenman & Colin, New York,
New York, on the brief), for
Defendants-Appellants-Cross-Appellees.

ELLIOT M. MINCBERG, Washington, D.C. (People for
the American Way Foundation, Washington, D.C., of
counsel), filed a brief on behalf of Amicus Curiae
Bedford [**2] Parents, in support of
defendants-appellants-cross-appellees.

JAY WORONA, Albany, New York, filed a brief on
behalf of Amicus Curiae New York State School Boards
Association, Inc., in support of
defendants-appellants-cross-appellees.

JAMES R. SANDNER, New York, New York (Katherine
A. Levine, New York, New York, of counsel), filed a
brief on behalf of Amicus Curiae New York State United
Teachers, in support of
defendants-appellants-cross-appellees.

MARC D. STERN, New York, New York, filed a brief
on behalf of Amicus Curiae American Jewish Congress,
principally in support of
defendants-appellants-cross-appellees.

ARTHUR N. EISENBERG, New York, New York (Beth
Haroules, New York Civil Liberties Union Foundation,
New York, New York, on the brief), filed a brief on
behalf of Amicus Curiae New York Civil Liberties
Union, principally in support of
defendants-appellants-cross-appellees.

JUDGES: Before: WALKER, Chief Judge, KEARSE
and POOLER, Circuit Judges.

OPINION BY: KEARSE

OPINION

[*55] KEARSE, Circuit Judge:

Defendants Bedford Central School District et al.
("Bedford" or "School District") appeal from so much of
a final judgment of the United States District Court for
the [**3] Southern District of New York, Charles L.
Brieant, Judge, as (a) declared that certain school
activities violated plaintiffs' rights under the
Establishment and Free Exercise Clauses of the First
Amendment to the United States Constitution, (b)
enjoined the School District and certain of its
administrators and other personnel from sponsoring or
encouraging those activities, and (c) awarded attorneys'
fees to plaintiffs. Following a bench trial, the district
court found, to the extent pertinent to Bedford's appeal,
that the Establishment and Free Exercise Clauses were
violated by certain activities involving a Hindu god
("Ganesha" or "Ganesh"), "worry dolls," and celebrations
of the Earth and nature. On appeal, Bedford contends
principally that the court should have dismissed all
challenges to activities at one of its schools because at the
time of trial no plaintiff had standing to challenge those
activities, and that the court erred in its application of
First Amendment principles to the enjoined activities.
Plaintiffs cross-appeal from other parts of the judgment,
contending that the court erred in dismissing their
challenges to certain other activities.

For the reasons that [**4] follow, we conclude
principally that the judgment should be (1) vacated
insofar as it dealt with activities at two schools as to
which plaintiffs no longer have standing; (2) reversed
insofar as it declared School District programs to violate
the First Amendment, ordered the School District to issue
guidelines and cease certain activities, and awarded
plaintiffs attorneys' fees pursuant to 42 U.S.C. § 1988
(1994 & Supp. IV 1998); and (3) affirmed to the extent
that it dismissed plaintiffs' challenges to other activities.

I. BACKGROUND

The following description is taken principally from
the district court's posttrial findings of facts and
conclusions of law. Except as indicated, the facts are
largely undisputed.

A. The Parties and the Present Action

Bedford, located in Westchester County, New York,
operates public schools including the Pound Ridge
Elementary School ("Pound Ridge Elementary"), the Fox
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Lane Middle School ("Fox Lane Middle"), and the Fox
Lane High School ("Fox Lane High"). The individual
defendants are School District administrators sued in
their official capacities.

Plaintiffs are members of three families who, when
the present action [**5] was commenced in 1996, were
residents and/or taxpayers in the School District. Robert
M. Altman and Victoria L. Altman (collectively "the
Altmans") are the parents of Russell and Ross Altman.
Russell had attended Pound Ridge Elementary until fifth
grade; Ross had attended a Bedford elementary school
until third grade. In or about 1996, the Altmans enrolled
Russell and Ross instead in parochial school pending
resolution of the family's criticisms of certain Bedford
school activities.

Plaintiff Mary Ann DiBari is the grandmother and
legal guardian of Krystal M. DiBari and Tiana N. DiBari.
At the time [*56] of trial, Krystal attended Fox Lane
High and previously had attended Fox Lane Middle.
Tiana N. DiBari attended Fox Lane Middle at the time of
trial and previously had attended Pound Ridge
Elementary.

Plaintiffs Joseph M. DiNozzi and Cecile D. DiNozzi
(collectively the "DiNozzis") are the parents of Jon M.
DiNozzi, Daniel J. DiNozzi, Steven M. DiNozzi, and
Joseph A. DiNozzi. At the time of trial, Jon attended Fox
Lane High and previously had attended Pound Ridge
Elementary. Daniel had previously attended Fox Lane
Middle; Steven and Joseph had previously attended
Pound Ridge Elementary. [**6] In 1995, the DiNozzis
had removed Daniel, Steven, and Joseph from their
respective public schools and sent them to parochial
school pending resolution of the present controversy.

Plaintiffs brought the present action in October 1996
principally under 42 U.S.C. § 1983, seeking injunctive
relief and alleging that they are sincere practitioners of
the Roman Catholic religion and that a large number of
programs in the Bedford schools exposed impressionable
children to activities that plaintiffs characterized as

(a) The promotion of satanism and
occultism, pagan religions and "New Age
spirituality", the latter being a religion
which promotes as the goal of spiritual
progress the full actualization of the
human person as the godhead;

(b) Instruction in techniques of
meditation, yoga, guided-imagery and
self-hypnosis; "crystal power", use of the
"right-brain" and other "self-realization"
techniques;

(c) Psychological evaluation and
treatment by means of contrived incidents
for self-revelation, psychodrama,
role-playing, "stress management",
so-called "stress thermometers", relaxation
and deep-breathing, blindfold walks,
encounter groups and other techniques
[**7] designed to modify human behavior
or to pry into the student's innermost
thoughts and family life;

(d) Instruction in "decision-making"
by which matters of morality are reduced
to a process of choosing options divorced
from objective moral norms, in which
process the child, not the parents or God,
is the final arbiter of what is right or
wrong conduct in a given situation;

(e) Transpersonal "affective" teaching
methods by which students are subjected
to "learning" intuitively by "sharing"
innermost fears, dreams, likes, dislikes,
aversions, failures, insecurities and the
intimate details of their personal and
family lives with strangers in a classroom.

(Amended and Supplemental Complaint P 18.) Plaintiffs
asserted principally that the challenged activities,
including those described in Parts I.B. and I.C. below,
violated the Establishment and Free Exercise Clauses of
the First Amendment, the Fourteenth Amendment rights
of plaintiff parents to raise their children as they see fit,
and the Fourteenth Amendment rights of the minor
plaintiffs to privacy.

When this action was tried in early 1999, Ross
Altman was the only plaintiff who was not beyond
elementary-school age. Approximately [**8] one year
prior to trial, however, as discussed in Parts I.E. and II
below, the Altman family had relocated to the State of
Connecticut, leaving no plaintiff who attended or was
eligible to attend Pound Ridge Elementary. In addition,
after trial and prior to this appeal, Tiana DiBari graduated
from Fox Lane Middle and the DiNozzi Family relocated
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to the State of Delaware. These events left no plaintiff
attending or eligible to attend Fox Lane Middle.

[*57] B. Activities Found Impermissible by the
District Court

Following a five-day bench trial in February and
March 1999, the district court found, to the extent
pertinent to Bedford's appeal, that certain aspects of four
of the challenged activities, to wit, those involving
Ganesha, worry dolls, Earth Day, and a "Listening to
Nature" tape, violated plaintiffs' rights under the
Establishment and Free Exercise Clauses of the First
Amendment to the Constitution. See 45 F. Supp. 2d 368
(1999). The evidence with respect to those activities was
as follows.

1. Ganesha

During the 1992-93 school year, Pound Ridge
Elementary conducted an international enrichment theme
week. In one fourth-grade class, Jacqueline Reizes [**9]
taught her students, who included Krystal DiBari, about
India. Reizes selected India because she felt it suitable to
the theme week's goal of supplementing the curriculum
with music, art, dance, and cooking. She designed an
elaborate lesson plan that included instruction in the
geography and culture of India, and she decorated her
classroom with travel posters of India and with Indian
textiles and fabrics. Classroom activities included
instruction in cooking Indian food, making batik textiles
and paisley designs, constructing mosaics out of beans,
and replicating an Indian board game.

In addition, on one afternoon the class read a
two-page story entitled "How Ganesh got his Elephant
Head." The story described how, in a fit of anger,
"SHIVA, THE MIGHTY GOD with the blue throat,"
who initially did not realize that Ganesha was his son, cut
off Ganesha's head and then restored Ganesha to life by
slaying an elephant and fitting the elephant's head on
Ganesha's body. But see 45 F. Supp. 2d at 383 nn.9-10
(According to legend, Ganesha was made of clay by his
mother Parvati, Hindu goddess wife of Shiva. According
to the Encyclopedia Britannica, Ganesha was beheaded
by Shiva's [**10] attendants in battle; to ease Parvati's
pain, Shiva promised to cut off the head of the first living
creature he encountered--an elephant, as it happened--and
join it to Ganesha's body.) Reizes displayed in her
classroom a variety of signs describing Ganesha,
including the following:

Ganesha's head was accidentally cut off
when he was a child. Shiva, in a panic,
replaced it with the first head he found--an
elephant's head.

Ganesha is a round-bellied, good-natured
Hindu God. He loves to eat.

Those who worship Ganesha bring him
gifts of fruit.

Ganesha is the god of wisdom and
success. People pray to him before they
begin important projects.

45 F. Supp. 2d at 383. Following the reading of the
story, students constructed depictions of Ganesha. One,
introduced at trial, consisted of a construction-paper
representation of the head of an elephant with eyes, ears,
and a trunk.

During the 1993-94 school year, Reizes taught a
third-grade class that included Joseph DiNozzi and Tiana
DiBari. In a social studies unit on India, Reizes again
read the Ganesha story. She also planned for her students
to construct likenesses of Ganesha out of clay; however,
[**11] the class ran out of time, and that project was not
begun. Reizes testified at trial that there was no religious
significance in her instruction about Ganesha or about
India in general and that she was not attempting to
convey any religious message.

Plaintiffs contended that the compulsion inherent in
such classroom activities violated the minor plaintiffs'
Free Exercise rights. In addition, Mary Ann DiBari and
[*58] plaintiffs' expert witness, Father Mitchell Pacwa,
S.J., testified at trial that creating representations of
Ganesha violated the Second Commandment's
proscription against fashioning images of gods of other
religions.

2. Worry Dolls

The construction of worry dolls was part of a project
sponsored by Pound Ridge Elementary's Discovery
Center for arts and crafts. These brightly colored dolls are
about 1 1/4 inch high and appear to be made from
toothpicks, thread, and wire. Joseph DiNozzi made worry
dolls as part of the project. Such dolls were also sold at
the school store, and Joseph testified that a store
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employee told him that if he put the dolls under his
pillow at night, they "would chase away . . . bad dreams."

Ross Altman testified that he constructed worry dolls
[**12] in a class taught by Reizes. He stated that Reizes
told the class to place the worry dolls "underneath our
pillows and pray to the gods and take all our worries . . .
away and dream." Reizes denied having made such a
statement.

Father Pacwa testified that such instructions violated
Catholic tenets against the use of charms.

3. Earth Day

Each year, Fox Lane High observed "Earth Day," a
day of activities centered around the theme of
conservation of the environment and preservation of the
planet. The general thrust of the program was usually the
same. The celebration was organized by Youth in Action,
a high-school club that promoted social and
environmental awareness. Customarily, a globe five feet
in diameter was placed in a circular outdoor area;
students, grouped by grade, gathered around the globe.
Local senior citizens were invited to the ceremony in
order to foster community spirit. Representatives of each
class presented symbolic gifts to the Earth in the form of
speeches. Youth in Action's faculty advisor Dale
Saltzman normally spoke of "reflecting on the simple
things that the Earth provides for us and maybe, for one
day, not taking them for granted."

The program components [**13] varied somewhat
from year to year. In some years, the ceremony would
begin with a drum roll as students took their places. One
year, a display of tombstones was used to symbolize
endangered and extinct species. In 1996, Earth Day
focused on the preservation of rain forests, with students
marching around the circle carrying banners displaying
the current state of rain forests around the world. In 1998,
the event included speeches by Fox Lane High faculty
members as well as a musical performance.

Jon DiNozzi testified that at one Earth Day event,
Saltzman stated that "we came from the Earth, we're part
of the Earth and we're all involved in this cycle. One day
we'll become [dead] and then we'll go back to the Earth."
45 F. Supp. 2d at 394 (alteration in original). DiNozzi
testified that in another year, Saltzman made a speech
"mainly about there's just too many people on this Earth"
and about how "we need to do something about it."

Bedford characterized the Earth Day activities as, in part,
an effort to comply with § 810 of the New York
Education Law, which dates back to 1888 and designates
the last Friday of April as "Conservation Day." The
statute provides as follows: [**14]

It shall be the duty of the authorities of
every public school in this state to
assemble the pupils in their charge on that
day in the school building, or elsewhere,
as they may deem proper, and to provide
for and conduct (1) such exercises [*59]
as shall tend to encourage the planting,
protection and preservation of trees and
shrubs, and an acquaintance with the best
methods to be adopted to accomplish such
results, and (2) such lectures, pictures or
tours, as shall tend to increase the interest
and knowledge of such pupils in the fish
and wild life, soil and water of the state.

N.Y. Educ. Law § 810(2) (McKinney 2000). According to
the Fox Lane High principal, attendance at Earth Day was
not compulsory.

4. The "Listening to Nature" Tape

Ruthann Funari, who taught life sciences at Fox Lane
Middle, instructed her students to compile "data sheets"
in class with respect to each season of the year. While
students were noting their observations in their respective
science research notebooks, Funari would occasionally
play music in the background, which she regarded "as a
way to have the natural environment which they had
observed be more present in the classroom." For the
summer [**15] study, she played Vivaldi's "Four
Seasons." During the fall, she played a tape called
"Listening to Nature." The latter, which has a companion
book that was not read to the students, contains various
sounds of nature, such as birds, frogs, rivers, and ocean
waves. At several times on the tape, a voice can be heard
intoning nature-theme passages such as the following
excerpt (attributed in the accompanying book to
turn-of-the century naturalist John Muir):

Here is calm so deep, grasses cease
waving . . . wonderful how completely
everything in wild nature fits into us, as if
truly part and parent of us. The sun shines
not on us, but in us. The rivers flow not
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past, but through us, thrilling, tingling,
vibrating every fiber and cell of the
substance of our bodies, making them
glide and sing.

J. Cornell, Listening to Nature, How to Deepen Your
Awareness of Nature 42 (1987). The tape also included
prayers such as the following Taos Indian invocation:

Now this is what we believe.

The Mother of us all is Earth.

The Father is the Sun.

The Grandfather is the Creator

Who bathed us with his mind

And gave life to all things.

The Brother [**16] is the beasts and
trees.

The Sister is that with wings.

We are the children of Earth

And do it no harm in any way.

Nor do we offend the Sun

By not greeting it at dawn.

We praise our Grandfather for his
creation.

We share the same breath together --

The beasts, the trees, the birds, the
man.

Id. at 64. The tape also included the following passage
(attributed in the book to Saint Francis of Assissi):

Lord, make me an instrument of Thy
peace.

Where there is hatred, let me sow
love;

Where there is injury, pardon;

Where there is doubt, faith;

Where there is despair, hope;

Where there is darkness, light;

Where there is sadness, joy.

O Divine Master, grant that I may not
so much seek

To be consoled, as to console,

To be understood, as to understand,

To be loved, as to love.

For it is in giving that we receive,

It is in pardoning, that we are
pardoned,

[*60]

It is in dying to self that we are born
to eternal life.

Id. at 74. Funari testified that she lowered the volume on
the tape whenever words were being spoken. Mary Ann
DiBari testified, however, that her granddaughter [**17]
Tiana heard the prayers or invocations.

C. Other Challenged Activities

Plaintiffs also challenged a number of other
programs. They included the following.

1. Magic: The Gathering

Magic: The Gathering ("MTG" or "Magic") is a
complex, strategy-based card game that was played by
students in extracurricular clubs that met before school at
Pound Ridge Elementary and after school at Fox Lane
Middle. Each MTG player is a "wizard" attempting to
reduce his opponents' "life total" points from twenty to
zero. By drawing and playing cards, players attempt to
summon "creatures" and cast "spells" in order to reduce
their opponents' point total. The playing cards include
depictions of zombies, goblins, vampires, and similar
creatures. Students were allowed to participate in MTG
only with prior written parental consent.

Plaintiffs challenged the School District's
endorsement and promotion of MTG, contending, inter
alia, that the game glorified worship of Satan, the
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practice of witchcraft, and blasphemy against Jesus
Christ, and that the sponsorship subtly coerced students
into participating.

2. Yoga Exercises

In 1998, Fox Lane High's athletic director invited
Agia Akal Singh [**18] Khalsa, a Sikh minister, to
conduct yoga exercises for students in gym class. Khalsa,
who wore a Sikh turban, a traditional Sikh robe, and the
beard of a Sikh minister, has a trademark name of "the
Yoga Guy." He led the class in breathing and stretching
exercises designed to achieve relaxation, followed by
"positive affirmations" such as "I am happy, I am good."
He received a small stipend from School District funds
for his time and travel.

Jon DiNozzi, on request, was allowed to opt out of
the yoga exercises. Krystal DiBari testified that she was
told that if she did not attend the yoga exercise class, she
would be recorded as having cut class and would be
ordered to serve detention; but she conceded that,
although she did not attend, she did not in fact receive
either penalty.

Plaintiffs contended that use of a Sikh priest to
conduct such exercises on school premises constituted an
endorsement of Eastern religions.

3. Buddha

Reizes testified that she read to her third or fourth
grade class a story about the life of Buddha. Plaintiffs
contended that reading that story to young children had
the effect of promoting Buddhism, and that because, they
assumed, reading about the [**19] life of Jesus Christ
would not be permissible, reading about the life of
Buddha should likewise be impermissible.

4. Quetzalcoatl

A teacher at Pound Ridge Elementary, as part of a
historical presentation on Mexico, read her fifth-grade
class a story about the Aztec bird god Quetzalcoatl. Some
students were instructed to make an image of
Quetzalcoatl out of cardboard, paper, and pipe cleaners.
Students were also told that some persons believe that
Quetzalcoatl will return to the world in the year 2012.

Plaintiffs contended that the study of Aztec religion,
to the exclusion of the [*61] Christianity subsequently
practiced by the majority of Mexicans, constituted a

violation of the Establishment Clause, and that
instructing students to create a depiction of Quetzalcoatl
violated the Free Exercise Clause as well.

5. "God Messed Up" and Other Poems

Another teacher at Pound Ridge Elementary gave her
fourth-grade students the assignment of writing poems on
topics of their choice. Thereafter, a collection of 32 of the
poems, selected by the students, was published as a
booklet entitled "Poetry by 4H." Most of the poems
concerned such commonplace topics as flowers,
telephones, and dogs. [**20] Another, about a "fatman,"
read:

There once was a fatman

Who lived in a trash can

Who outran Pac Man

All the way to Spokane.

Plaintiffs complained, however, of the inclusion of two
poems about God. One read

GOD Messed Up. . . . .

When he made cats

He gave them the brains of bats

With bloated legs

And pointy ears.

And some claws

Made of SPEARS.

Another, entitled "Mess Up," read
God messed up when he made dogs

He gave them the brains of frogs.
(tiny)

He gave them deformed bodies and

Really shrimpy legs and hands

And bushy tails and butts, P.U

Guess what, he messed up on frogs,
too.
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Plaintiffs contended that the inclusion of these two poems
contradicted Catholic teaching that God is omniscient and
omnipotent, and hence violated the neutrality required by
the Establishment Clause.

6. The "DARE" Program

The Drug Abuse Resistance Education ("DARE")
Program is a nationwide, copyrighted educational
program designed to teach public and parochial students
to avoid drug abuse and violence. Trained police officers
taught the DARE curriculum in the Bedford public
schools. [**21] DARE teachings included several
lessons that portrayed students in a variety of roles in
which they might be lured into abusing drugs or
committing violence. Students were provided with advice
and instructions about approaches to avoiding such
temptations. The program included a "DARE box," in
which children could place questions--anonymously if
they wished--that they were hesitant to ask in class. The
DARE program did not include an instruction as to the
morality of drug use; it did instruct that possession and
use of unlawful substances is illegal.

Plaintiffs' expert witness, psychologist Dr. William
R. Coulson, testified that the DARE program constituted
"nondirective psychotherapy"--that is, the encouragement
of the expression of attitudes and feelings deriving from
the "inner self," with the goal of spontaneously producing
insightful understanding, without the need for a "wise
man" to give instruction. Coulson testified that DARE
had this effect because it encouraged students, in
Coulson's words, to "get . . . in touch with their deeper
feelings about using drugs" even if they had never had
occasion to consider using drugs in the first place.
Plaintiffs contended principally [**22] that the DARE
program violated the Free Exercise Clause, the
Fourteenth Amendment right to privacy, and § 2504 of
the New York Public Health Law, which prohibits the
provision of health services without prior parental
consent.

[*62] 7. Brain Stimulation Exercises

In 1995, Reverend Nancy Weber, a self-described
psychic and minister in the Life Spirit Congregational
Church, taught exercises in creativity, learning, and
memory at Pound Ridge Elementary. She received a
modest stipend to compensate her for her time and travel.
Her activities at the school included playing music,

conducting breathing exercises, and leading drawing
exercises with the nondominant hand, designed to
stimulate the brain, in particular its nondominant
hemisphere. Weber did not mention her ministry when
she spoke with the students.

Plaintiffs contended that attempting to stimulate the
brain's nondominant hemisphere promoted New Age
religion, was antithetical to Catholic belief, and violated
the Establishment and Free Exercise Clauses and their
rights to privacy.

8. Peer Facilitator Program

The Peer Facilitator Program at Fox Lane High
brought juniors and seniors in contact with ninth graders
starting high [**23] school in an attempt to orient the
new students and help them adjust to high-school life.
Topics discussed with peer facilitators ranged from
academic issues regarding classes and teachers to social
issues such as how to avoid succumbing to peer pressure
with regard to sex, drugs, and alcohol. Peer Facilitator
Program materials included hypothetical questions for
students to answer, such as imagining what they would
do if they suddenly changed gender, or how their conduct
and perspective would change if they were told they had
only one year to live. In general, teachers were not
present at Peer Facilitator Program meetings.

Plaintiffs contended that the Peer Facilitator Program
constituted "amateur psychotherapeutic sessions,"
violating principally the First and Fourteenth
Amendments and § 2504 of the New York Public Health
Law.

9. Meditation Exercises

In various classes at Pound Ridge Elementary and
Fox Lane Middle, students were exposed to meditation
exercises in which classroom lights were turned off and
students were asked to imagine themselves in a strange
place, or to imagine that their bodies were filling with
blue liquid, and to attempt to empty their minds.
Plaintiffs [**24] contended that these exercises
principally violated the First and Fourteenth Amendments
and § 2504 of the New York Public Health Law.

10. The Ropes Challenge

The Ropes Challenge was a physical challenge
course at Fox Lane High designed to promote leadership
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skills and teamwork in outdoor activities. Older students
helped lead the course. Activities included a wide variety
of exercises in which students climbed over or through
obstacles or transported themselves and each other by
means of ropes or logs, in all cases working together in
order to achieve a common goal. Plaintiffs' expert
witness, Dr. Coulson, testified at trial that this program
was "an elaborate exercise in non-directive
psychotherapy . . . using group encounter therapeutic
techniques."

11. Other Activities

Plaintiffs also challenged a variety of other activities,
from which they sought to secure a right of opt-out.
Those activities included

- The Yale Decision Making Program at
Fox Lane Middle, which included lessons
on stress and stress management, as well
as a relaxation exercise, in an effort to
help students learn how to make
productive and informed choices.

[*63]

- The Myers-Briggs Personality
[**25] Test, a multiple-choice
examination used to assess personality
types, administered to students at Fox
Lane High.

- Psychological counseling at Fox
Lane High by a social worker on a variety
of issues, occasionally including suicide
counseling.

- A homework assignment to Pound
Ridge Elementary students to keep a
journal on their observations of their daily
lives and family members. The teacher
gave instructions as to how to prevent
others from reading portions the student
did not want to share.

D. The District Court's Findings of Fact and Conclusions
of Law

In a decision issued on May 21, 1999, the district
court found that "some of the conduct complained of does
not seem to have religious overtones, but much of it

does." 45 F. Supp. 2d at 372. Noting that the basic thrust
of the First Amendment's Establishment Clause is "one of
government neutrality towards religion," id. at 375, the
court discussed United States Supreme Court cases
addressing First Amendment issues, and concluded that
"because this case affected elementary and secondary
public school children of young and impressionable age,"
45 F. Supp. 2d at 377, the [**26] appropriate test was
the coercion test set out in Lee v. Weisman, 505 U.S. 577,
587, 591, 120 L. Ed. 2d 467, 112 S. Ct. 2649 (1992). In
Lee, the Supreme Court stated that "at a minimum, the
Constitution guarantees that government may not coerce
anyone to . . . participate in religion or its exercise," 505
U.S. at 587. The district court stated that with respect to
young persons, "even a subtle coercive pressure by a
government official to engage in religious activity may
violate the First Amendment." 45 F. Supp. 2d at 376
(internal quotation marks omitted).

With respect to the Free Exercise Clause, the court
stated that "the free exercise of religion means, first and
foremost, the right to believe and profess whatever
religious doctrine one desires." Id. at 378. Hence, "the
First Amendment obviously excludes all 'governmental
regulation of religious beliefs as such.'" Id. at 378-79
(quoting Sherbert v. Verner, 374 U.S. 398, 402, 10 L. Ed.
2d 965, 83 S. Ct. 1790 (1963)). "The government may not
compel affirmation of religious belief," or "punish the
expression of religious doctrines it [**27] believes to be
false," or "impose special disabilities on the basis of
religious views or religious status." 45 F. Supp. 2d at
379. In order to establish a free exercise claim, "'it is
necessary . . . for one to show the coercive effect of the
enactment as it operates against him in the practice of his
religion.'" Id. (quoting School District of Abington v.
Schempp, 374 U.S. 203, 223, 10 L. Ed. 2d 844, 83 S. Ct.
1560 (1963)). Such coercion "can be either direct or
indirect." 45 F. Supp. 2d at 379.

The court described the issues in the present case as
"the students' rights to exercise their own religious beliefs
free from state coercion, as well as the rights of the
parents to control the religious upbringing and training of
their minor children." Id. In order to prevail on a given
claim, plaintiffs were required to show that coercion
"infringed on the Plaintiff's ability to receive an
'important benefit' from the state at the expense of the
Plaintiff's right to the free exercise [of] his or her
religion." Id. Applying the above principles, the court
found, to the extent pertinent to these appeals, that
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aspects of the programs [**28] involving Ganesha,
worry dolls, Earth Day, and "Listening to Nature,"
described in Part I.B. above, violated plaintiffs'
Establishment Clause and Free [*64] Exercise Clause
rights, and that the other challenged activities were not
impermissible.

1. Ganesha, Worry Dolls, Earth Day, and the Nature
Tape

The court found that the Pound Ridge Elementary
lessons about Ganesha were largely permissible, but that
the classes violated plaintiffs' First Amendment rights to
the extent that they required the students to create images
of the Hindu god:

Mrs. Reizes' only purpose in teaching
about Ganesha was to educate her students
about the Indian culture and society.
Although Lord Ganesha is a deity of the
modern Hindu religion worshiped by
hundreds of millions of people, reading a
story common to the Indian culture, as part
of an innovative, structured lesson plan
about a foreign country and its culture,
does not have the purpose or effect of
advancing or inhibiting religion. . . .
Considering the relative amount of time
that Mrs. Reizes spent on reading the
Ganesha story, this challenged activity
should be seen as neither advancing or
promoting the Hindu religion, but simply
educating [**29] students about the
Indian culture. . . . Likewise, in the context
in which the story was read, the Court
finds no indicia of any subtle coercive
pressure to engage in the Hindu religion.

This subtle coercive pressure is found,
however, in the classroom projects of
constructing images of Ganesha. It is
merely fortuitous that the third grade
students never actually made the clay
images of Ganesha, as instructed, because
they ran out of time. While reading the
Ganesha story can be part of a neutral
secular curriculum, this Court fails to find
any educational justification for telling
young impressionable students to
construct images of a known religious

god. This part of the lesson, however
benign in purpose or intent, has the
appearance to a child of that age that the
school is communicating a message
endorsing Lord Ganesha and the Hindu
religion. Equally impermissible under the
First Amendment is the subtle coercive
pressure of instructing young
impressionable students to make images of
a god other than their own in violation of
their religious beliefs. . . .

45 F. Supp. 2d at 383-84.

The court found that the sponsorship of worry dolls
at Pound Ridge Elementary, [**30] either "by selling
them in the school store, or encouraging students to make
them in class or in the discovery center, and use them for
relief from worry," was unconstitutional because "it
prefers superstition over religion." Id. at 385. The court
found that this activity was

a rank example of teaching superstition
to children of a young and impressionable
age. It assumes that an inanimate object
has some occult power to relieve us from
worry and assure a good night's sleep.
Father Pacwa testified, without
contradiction, . . . that the use of charms is
forbidden by scripture and is an offense
against the First Commandment. As
Father Pacwa testified, "the recent
Catholic Catechism . . . [prohibits] all
forms of divination, magic and sorcery."

Id.

The court found the Earth Day ceremonies at Fox
Lane High violated the First Amendment because "the
worship of the Earth is a recognized religion (Gaia),
which has been and is now current throughout the world."
Id. at 393. The Court found that "the liturgy of Earth Day
at Fox Lane High School . . . evolved into a proceeding
which takes on much of the attributes of the ceremonies
of worship [**31] by organized religions" and which
was in many respects "truly bizarre." Id. The [*65] court
stated that Saltzman's statement that all humans came
from the Earth and will one day return to it was "clearly
religious teaching" that echoed Genesis 3:19; and the
court stated that his comment regarding the Earth's
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overpopulation and the need to combat it was "directly
contrary to the teaching of Genesis I." Id. at 394.

To state this unproven fact as an
absolute . . . involved the school district in
teaching a doctrine directly contrary to the
views of Roman Catholic students and
many others. As Father Pacwa pointed out,
"the implication would be that you would
have to use some sort of birth control to
stop this. Also it takes a stance, a moral
stance, on what is the problem of the
world today, namely, too many people,
instead of dealing with other moral issues
of more political nature that prevent food
from getting to people that need it."

Id.

The district court also found that playing the
"Listening to Nature" tape at Fox Lane Middle promoted
"a creed worshiping the Earth." Id. Implicitly rejecting
Funari's belief that, because she lowered the [**32]
volume, her students could not hear the prayers on the
tape, the court found that the playing of the tape
constituted a "direct presentation to the children of an
Earth-centered religious belief." Id. at 395. Describing
the tape's "essential thrust" as the "promotion of Earth
worship and prayer to the Earth," the court held that its
playing to students "offended both aspects of [the religion
clauses of] the First Amendment." Id.

2. Other Challenged Activities

The court dismissed plaintiffs' challenges to other
activities, including those described in Part I.C. above,
finding that those activities were nonreligious in nature
and did not violate any of plaintiffs' rights under the First
or Fourteenth Amendments or under state law.

As to Magic, or MTG, the court found that "no
reasonable person could regard sponsoring this game as a
teaching of religion." 45 F. Supp. 2d at 381. It stated that

as the game itself is not religious in
nature, Plaintiffs' argument that the
Defendants by allowing this
extracurricular activity are advancing or
promoting Satanism as a religion or the
occult also fails. Furthermore, since
participation was voluntary [**33] and

permitted only with written parental
consent, and not during school hours, this
Court finds that the school district neither
asserted coercive pressure for students to
participate in the game, nor did it infringe
on plaintiffs' right to the free exercise of
their religion.

Assuming, solely for the argument,
that Magic: "The Gathering" was religious
in nature, the evidence shows, and the
Court finds, that no reasonable observer or
participant could believe that the school
district's actions communicated a message
of endorsement of the beliefs, if any,
contained within the game. To the
contrary, the school district's precautions
to present the club as a mere
extracurricular activity not endorsed by
the school, but simply offered on school
grounds not during school hours, is
consistent with the Supreme Court's
decisions on the interplay between the
competing principles of Free Speech, Free
Exercise, and Establishment clauses of the
First Amendment.

Id. at 381-82.

The court also found that the yoga exercises did not
violate the constitution because "although the presenter
was dressed in a turban and wore the beard of a Sikh
minister, he did not in his yoga [**34] exercise
presentation advance any religious concepts [*66] or
ideas." Id. at 385. Similarly, the court found that the brain
stimulation exercises did not violate the constitution
because plaintiffs failed to produce any "evidence that
Rev. Weber, during her brief visit to the school, taught
any religion or performed intuitive counseling, exercised
her psychic powers or engaged in telepathy." Id. at 392.
Thus, the court noted that although "the entire Nancy
Weber lecture may well have been nothing but humbug,"
Weber had not "required the students to engage in a
'bogus mystical experience' as charged," and the court
"concluded that on the totality of the evidence [the brain
stimulation exercises] did not rise to the level of a First
Amendment violation." Id.

Nor did the court see any constitutional violation in
the studies of the lives of Buddha and Quetzalcoatl. It
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found no evidence that the Buddha reading was
"conducted in such a fashion as to sponsor belief in
Buddha or to violate the First Amendment rights of
Plaintiffs." Id. at 387. It likewise found that the study of
Quetzalcoatl did not promote belief in Quetzalcoatl and
that [**35] no student was compelled to create a physical
likeness of Quetzalcoatl. See id. The court also noted that
"unlike Lord Ganesha, Quetzalcoatl is not currently
worshiped in the world and [that] hanging the Quetzal
Bird in class should not be regarded as the adoption of a
religious symbol." Id. Although students were informed
that "some persons believe Quetzalcoatl will return to the
world in the year 2012," the court noted that "telling
students 'some persons believe' is not the same as
sponsoring that idea in the minds of the children." Id.

As to the "God Messed Up" poems, the district court
rejected plaintiffs' contention that the poetry writing
program violated the neutrality required by the
Establishment Clause. The court noted that

the reasonable person or child reading
the book of poems would assume that the
authors meant it to be funny. The
inclusion of these poems on a subject not
dictated by the teacher does not constitute
the endorsement of an anti-religious
message, and indeed it is not certain that
the message is intended to be
anti-religious. The poetry may have been
inspired by "Ma and God," a poem for
children written by Shel Silverstein
(deceased May 10, 1999), [**36] a
distinguished humorous poet for children
writing in the tradition of A.A. Milne.

Id. at 388. The Silverstein poem, introduced by plaintiffs
at trial, reads as follows:

MA AND GOD

God gave us fingers -- Ma says, "Use
your fork."

God gave us voices -- Ma says, "Don't
scream."

Ma says eat broccoli, cereal and
carrots.

But God gave us tasteys [sic] for
maple ice cream.

God gave us fingers -- Ma says, "Use
your hanky."

God gave us puddles -- Ma says,
"Don't splash."

Ma says, "Be quiet, your father is
sleeping."

But God gave us garbage can covers
to crash.

God gave us fingers -- Ma says, "Put
your gloves on."

God gave us raindrops -- Ma says,
"Don't get wet."

Ma says be careful, and don't get too
near to

Those strange lovely dogs that God
gave us to pet.

God gave us fingers -- Ma says, "Go
wash 'em."

[*67]

But God gave us coal bins and nice
dirty bodies.

And I ain't too smart, but there's one
thing for certain--

Either Ma's wrong or else God is.

S. Silverstein, Where the Sidewalk Ends 119 (1974). The
district court found that Silverstein too was

apparently [**37] intending to be funny.
Without endorsing any of the poetry, the
Court does not perceive that this evidence
arises to the level of a promotion or
disparagement of a religious concept. . . .
No First Amendment violation is found . . .
.

45 F. Supp. 2d at 388 (footnote omitted).

Similarly, the court found no religious significance
in the other programs described in Part I.C. above, such
as DARE, the Peer Facilitator Program, and meditation
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exercises, nor any cognizable violation of state law. It
found, for example, that

the DARE Program is relatively free of
moral overtones, contains no religious
emphasis whatsoever, and leaves the
"decision" whether or not to use tobacco,
alcohol or drugs to the student after
evaluating both positive and negative
effects.

Id. at 390.

Finally, the court held that the various claimed
invasions of family privacy did not violate any
constitutional or statutory provision. Citing Immediato v.
Rye Neck School District, 73 F.3d 454, 462 (2d Cir.)
("Immediato"), cert. denied, 519 U.S. 813, 136 L. Ed. 2d
22, 117 S. Ct. 60 (1996), the district court stated that an
activity [**38] that is alleged to violate

the claimed right of a parent to direct the
upbringing of his or her children . . . [is to]
be analyzed only under the minimal
rational basis standard of review. Thus, the
defendants need only prove that the
activities at issue are based on a legitimate
state interest and that the activities are
rationally related to furtherance of that
objective.

45 F. Supp. 2d at 396. The court further noted that
Immediato recognized that the state has a "'compelling'
interest in educating its youth, to prepare them to
participate effectively and intelligently in our open
political system, and to be self-reliant and self-sufficient
participants in society." 45 F. Supp. 2d at 396 (quoting
Immediato, 73 F.3d at 461). Finding that the journal
assignments, "although intrusive in nature, do further the
state's compelling objective of education," the court held
that they did not constitute a violation of the Fourteenth
Amendment. 45 F. Supp. 2d at 396.

E. Denial of Bedford's Motion To Dismiss Challenges to
the Pound Ridge Elementary Activities for Loss of
Standing

After the district court's [**39] decision and prior to
the entry of judgment, the parties brought to the district
court's attention two changes that had occurred or were

about to occur in the residence of the plaintiff families.
First, Bedford informed the court that it had just learned
that in March 1998, the Altman family had moved to
Connecticut. Since Ross Altman was the only plaintiff
who at the time of trial in 1999 was young enough to
attend elementary school, and he and his family had by
that time moved out of the School District, Bedford
moved to dismiss all claims challenging activities at
Pound Ridge Elementary on the ground of lack of subject
matter jurisdiction because no plaintiff any longer had
standing to challenge those activities.

In addition, in mid-July 1999, Cecile D. DiNozzi
filed an affidavit with the district court, stating that on
July 24, 1999, she and her family would be relocating to
Delaware.

[*68] In a Memorandum and Order dated July 23,
1999 ("Standing Opinion"), the district court denied
Bedford's motion. The court noted that because the
Altman family no longer resided within the district as of
March 1998, and the departure of the DiNozzi family was
imminent, the only plaintiffs who might [**40] have
standing were Mary Ann DiBari and her grandchildren.
The DiBari grandchildren were beyond
elementary-school age by time of trial; but the court
concluded that "[a] municipal taxpayer such as Ms.
DiBari has standing to complain about Free Exercise or
Establishment Clause violations accomplished in a
school within the municipality by its paid employees."
Standing Opinion at 5 (emphasis in original).

Ms. DiBari is still a taxpayer within the
defendant Bedford Central School District,
and thus responsible for the funding of the
education of her two grandchildren who
are still enrolled in schools within the
defendant district, as well as funding the
general budget for general school district
expenses. The Court also notes that the
final injunction granted to the plaintiffs is
to be enforced district-wide and is not
limited to the specific school where the
challenged activity occurred initially.

As a taxpayer, Ms. DiBari continues
to have a personal stake in the outcome of
this litigation. . . .

This Court's decision after trial in this
case is explicit that the defendant district
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has engaged in conduct that violated the
Establishment Clause of the First
Amendment of [**41] the Constitution.
The record is clear that unless prevented
by the court, the activities will continue in
the future. Public money supported that
conduct and those who engaged in it.
Actions of the school district are funded,
in large part, by local real property taxes.
Accordingly, the Court maintains subject
matter jurisdiction over this case by reason
of the municipal taxpayer standing of
plaintiff Mary Ann DiBari as well as her
status as legal guardian of her two
grandchildren.

Id. at 3-4.

F. The Final Judgment

On July 23, 1999, the court entered its final
judgment, holding, to the extent pertinent to Bedford's
appeal, that activities with respect to Earth Day
ceremonies, nature worship, worry dolls, and Ganesha
image construction activities on school premises violated
plaintiffs' rights under the Establishment and Free
Exercise Clauses of the First Amendment. To the extent
pertinent to the cross-appeal, the court dismissed all of
plaintiffs' challenges to other activities.

The court entered an injunction containing
mandatory and prohibitory provisions. It ordered Bedford
to

adopt and publish guidelines to teachers
and others to insure that they will [**42]
abide by the Supreme Court's standards set
forth in the cases quoted in this Court's
Order and Opinion, so as to avoid coercing
any student to participate in religion or its
exercise or to violate any religious precept
held by a child or his or her parents, and to
further avoid sponsoring or disparaging
religious beliefs held by students and or
their parents.

Final Judgment and Permanent Injunction at 2. It
enjoined and restrained Bedford and most of the named
individual defendants

A. From sponsoring worship of the

Earth or presentation of a liturgy
addressed to the Earth as if it were a
creator or divine, including any symbolic
presentation of gifts to the Earth, the
erection of "symbolic structures" equal to
an altar, a chorus of ceremonial drums, or
any [*69] globe on bamboo sticks or
other totem serving as a focal point of the
worship service, or any religious teaching
in connection therewith;

B. From sponsoring prayers to the
Earth or any creed of worshiping the Earth
by means of audio tape or otherwise;

C. From sponsoring, instructing or
encouraging the fashioning of charms in
the form of so-called "worry dolls" by
students in the Discovery Center at Pound
[**43] Ridge Elementary School or
elsewhere in the District, the sale of said
charms in any school store, or from
instructing or suggesting to students
through school personnel or otherwise that
said charms have supernatural powers to
"chase away your bad dreams," "take
away all our worries," or any other
supernatural or occult power;

D. From directing or encouraging
students to make likenesses or images of
the Hindu god, Lord Ganesha, or any other
god.

Id. at 3-4. The judgment also granted plaintiffs attorneys'
fees and disbursements totaling $ 106,856.61.

G. The Present Appeals

The School District has appealed, contending
principally that the injunction and the rulings that the
School District violated plaintiffs' rights should be
vacated. Plaintiffs have cross-appealed, contending that
the district court erred in dismissing their challenges to
the activities described in Part I.C. For the reasons that
follow, we conclude principally that the district court
should have dismissed for lack of subject matter
jurisdiction, because of mootness, plaintiffs' challenges to
any activities that were not found to have occurred at
schools other than Pound Ridge Elementary; [**44] that
the challenges to the activities at Fox Lane Middle
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likewise became moot after the entry of judgment and
must also be dismissed; that the court erred in ruling that
plaintiffs' First Amendment rights were violated; and that
the district court's dismissals of plaintiffs' nonmoot
claims were correct.

II. SUBJECT MATTER JURISDICTION

We turn first to Bedford's challenge to the denial of
its posttrial motion to dismiss, for lack of jurisdiction due
to plaintiffs' loss of standing, all challenges to activities at
Pound Ridge Elementary, and to the matter of whether
challenges to the activities at Fox Lane Middle also have
become moot.

A. Standing and Mootness

The Constitution limits the jurisdiction of Article III
courts to matters that present actual cases or
controversies. See U.S. Const. art. III, § 2, cl. 1. This
limitation means that when a plaintiff brings suit in
federal court, she must have standing to pursue the
asserted claims. It also generally means that if the
plaintiff loses standing at any time during the pendency
of the proceedings in the district court or in the appellate
courts, the matter becomes moot, and the court loses
jurisdiction. See generally [**45] Church of Scientology
of California v. United States, 506 U.S. 9, 12, 121 L. Ed.
2d 313, 113 S. Ct. 447 (1992) ("It has long been settled
that a federal court has no authority to give opinions upon
moot questions or abstract propositions, or to declare
principles or rules of law which cannot affect the matter
in issue in the case before it." (internal quotation marks
omitted)).

In order to have standing to bring suit, a plaintiff
must allege "injury in fact" to his or her preexisting,
legally protected [*70] interest; such injury must be "(a)
concrete and particularized . . . and (b) actual or
imminent, not conjectural or hypothetical." Lujan v.
Defenders of Wildlife, 504 U.S. 555, 560, 119 L. Ed. 2d
351, 112 S. Ct. 2130 (1992) (internal quotation marks
omitted). Particularized "means that the injury must
affect the plaintiff in a personal and individual way." Id.
at 560 n. 1. A plaintiff "'generally must assert his own
legal rights and interests, and cannot rest his claim to
relief on the legal rights or interests of third parties.'"
Valley Forge Christian College v. Americans United for
Separation of Church & State, Inc., 454 U.S. 464, 474, 70
L. Ed. 2d 700, 102 S. Ct. 752 (1982) [**46] (quoting
Warth v. Seldin, 422 U.S. 490, 499, 45 L. Ed. 2d 343, 95

S. Ct. 2197 (1975)). The rare exceptions to this rule
generally involve situations in which the plaintiff has a
close relation with the third party and "there exists some
hindrance to the third party's ability to protect his or her
own interests." Edmonson v. Leesville Concrete Co., 500
U.S. 614, 629, 114 L. Ed. 2d 660, 111 S. Ct. 2077 (1991).
Parents generally have standing to assert the claims of
their minor children. See, e.g., Engel v. Vitale, 370 U.S.
421, 423, 8 L. Ed. 2d 601, 82 S. Ct. 1261 (1962); Smith v.
Organization of Foster Families for Equality and
Reform, 431 U.S. 816, 841 n.44, 53 L. Ed. 2d 14, 97 S.
Ct. 2094 (1977).

At issue here is the mootness doctrine, for "the usual
rule in federal cases is that an actual controversy must
exist at stages of appellate or certiorari review, and not
simply at the date the action is initiated." Roe v. Wade,
410 U.S. 113, 125, 35 L. Ed. 2d 147, 93 S. Ct. 705
(1973). "While the standing doctrine evaluates [a
litigant's] personal stake as of the outset of the litigation,
the [**47] mootness doctrine ensures that the litigant's
interest in the outcome continues to exist throughout the
life of the lawsuit . . . including the pendency of the
appeal." Cook v. Colgate, 992 F.2d 17, 19 (2d Cir. 1993).
Thus, even as to claims that plaintiffs originally had
standing to assert, the court must determine whether
those claims remain live controversies or have become
moot.

"'A case becomes moot when the issues presented are
no longer live or the parties lack a legally cognizable
interest in the outcome.'" Freedom Party of New York v.
New York State Board of Elections, 77 F.3d 660, 662 (2d
Cir. 1996) (quoting New York City Employees'
Retirement System v. Dole Food Co., 969 F.2d 1430,
1433 (2d Cir. 1992) (internal quotation marks omitted)).
In Doremus v. Board of Education, 342 U.S. 429, 96 L.
Ed. 475, 72 S. Ct. 394 (1952), for example, the plaintiffs
challenged a state statute providing for the reading,
without comment, of five verses of the Old Testament at
the opening of each public-school; one of the plaintiffs
asserted standing on the ground, inter alia, that his
daughter was a public-school student. [**48] The
Supreme Court rejected that ground, however, noting that
the daughter "had graduated from the public schools
before the appeal was taken to th[e Supreme] Court," id.
at 432, and stating that "obviously no decision we could
render now would protect any rights she may once have
had[;] . . . this Court does not sit to decide arguments
after events have put them to rest," id. at 432-33.
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If a claim has become moot prior to the entry of final
judgment, the district court generally should dismiss the
claim for lack of jurisdiction. See, e.g., Campbell v.
Greisberger, 80 F.3d 703, 705 (2d Cir. 1996) (affirming
mootness dismissal). Similarly, if a claim becomes moot
between the entry of final judgment and the completion
of appellate review, the appellate court usually must
either dismiss the appeal, [*71] see, e.g., Iron Arrow
Honor Society v. Heckler, 464 U.S. 67, 72-73, 78 L. Ed.
2d 58, 104 S. Ct. 373 (1983) (per curiam); Dennin v.
Connecticut Interscholastic Athletic Conference, Inc., 94
F.3d 96, 100 (2d Cir. 1996), or vacate so much of the
district court's judgment as adjudicated that [**49] claim
and remand for entry of a judgment dismissing that claim,
see, e.g., Great Western Sugar Co. v. Nelson, 442 U.S.
92, 93-94, 60 L. Ed. 2d 735, 99 S. Ct. 2149 (1979) (per
curiam); Penguin Books USA Inc. v. Walsh, 929 F.2d 69,
73-74 (2d Cir. 1991). But see Karcher v. May, 484 U.S.
72, 82-83, 98 L. Ed. 2d 327, 108 S. Ct. 388 (1987)
(appellate court should not vacate the judgment below if
the case has become moot due to the voluntary act of the
losing party); Manufacturers Hanover Trust Co. v.
Yanakas, 11 F.3d 381, 383 (2d Cir. 1993) (same).

A narrow exception to the principle that a moot
claim is to be dismissed, available "only in exceptional
situations," City of Los Angeles v. Lyons, 461 U.S. 95,
109, 75 L. Ed. 2d 675, 103 S. Ct. 1660 (1983), is that the
court may adjudicate a claim that, though technically
moot, is "capable of repetition, yet evading review," id. at
109; see Weinstein v. Bradford, 423 U.S. 147, 148-49, 46
L. Ed. 2d 350, 96 S. Ct. 347 (1975) (per curiam). That
exception is not applicable, however, unless the repetition
would affect the [**50] "same complaining party." Id. at
149; see, e.g., Dennin v. Connecticut Interscholastic
Athletic Conference, Inc., 94 F.3d at 100-01; Video
Tutorial Services, Inc. v. MCI Telecommunications
Corp., 79 F.3d 3, 6 (2d Cir. 1996) (per curiam). Thus, in
the absence of a class action, the "capable of repetition,
yet evading review" exception is not available when the
issue is students' rights and the complaining students
have graduated from the defendant institution. See, e.g.,
Board of School Commissioners of Indianapolis v.
Jacobs, 420 U.S. 128, 129-30, 43 L. Ed. 2d 74, 95 S. Ct.
848 (1975) (per curiam) (dismissing as moot a challenge
by high-school students to regulation of their school
newspaper, after the Court learned at oral argument that
all plaintiffs had graduated); Fox v. Board of Trustees, 42
F.3d 135, 140 (2d Cir. 1994) (pursuit of First
Amendment challenge to regulation barring private

commercial businesses from conducting sales
demonstrations in students' dormitory rooms mooted by
complaining students' graduation), cert. denied, 515 U.S.
1169, 132 L. Ed. 2d 873, 115 S. Ct. 2634 (1995); [**51]
Cook v. Colgate, 992 F.2d at 19 (gender discrimination
claim under Title IX of the Education Amendments of
1972, 20 U.S.C. § 1681-1688, mooted by graduation of
student members of women's ice hockey team).

B. Standing To Assert First Amendment Claims

To have standing to pursue a claimed violation of the
Free Exercise Clause, a plaintiff must allege that her own
"particular religious freedoms are infringed." School
District of Abington v. Schempp, 374 U.S. at 224 n.9. For
example, in McGowan v. Maryland, 366 U.S. 420, 6 L.
Ed. 2d 393, 81 S. Ct. 1101 (1961), the plaintiff
businessmen were held not to have standing to bring a
Free Exercise Clause challenge to Sunday closing laws
based on "only economic injury to themselves," without
an "alleg[ation of] any infringement of their own
religious freedoms due to Sunday closing," id. at 429.
Likewise, in Harris v. McRae, 448 U.S. 297, 65 L. Ed. 2d
784, 100 S. Ct. 2671, reh'g denied, 448 U.S. 917, 65 L.
Ed. 2d 1180, 101 S. Ct. 39 (1980), indigent pregnant
women were held not to have standing to challenge,
under [**52] the Free Exercise Clause, a law that
limited the use of federal funds [*72] to reimburse costs
of abortions under the Medicaid program where no
named plaintiff "alleged, much less proved, that she
sought an abortion under compulsion of religious belief,"
448 U.S. at 320; see also id. at 321 ("'It is necessary in a
free exercise case for one to show the coercive effect of
the enactment as it operates against him in the practice of
his religion.'" (quoting Schempp, 374 U.S. at 223)).

In contrast, "the requirements for standing to
challenge state action under the Establishment Clause,
unlike those relating to the Free Exercise Clause, do not
include proof that particular religious freedoms are
infringed." Schempp, 374 U.S. at 224 n.9. Thus, standing
to assert an Establishment Clause claim may rest either
on the plaintiff's direct exposure to the challenged
activity, see, e.g., id. (students attending a public school,
and their parents, have standing to challenge a program of
Bible reading in the school because they are "directly
affected by the laws and practices against which their
complaints are directed"), or, in [**53] certain situations,
on the plaintiff's status as a taxpayer, see, e.g., Flast v.
Cohen, 392 U.S. 83, 103-04, 20 L. Ed. 2d 947, 88 S. Ct.

Page 16
245 F.3d 49, *70; 2001 U.S. App. LEXIS 4914, **48

 
INTERVENOR'S EXHIBIT 19



1942 (1968); Doremus v. Board of Education, 342 U.S. at
433-35.

In Doremus, one of the plaintiffs asserting an
Establishment Clause challenge to the
public-school-Bible-reading practice claimed to have
standing not only on the basis that he had a daughter
subjected to the reading (a basis mooted by her
graduation), but also on the basis that he was "a citizen
and taxpayer of the Borough of Hawthorne in the State of
New Jersey, . . . that Hawthorne has a high school
supported by public funds[, and that in] this school the
Bible is read," id. at 433. The Supreme Court rejected
taxpayer status as a basis for standing, however, because
the Doremus grievance was not that the plaintiffs were
taxed a measurable amount of money but rather that they
objected to the practice on religious grounds. The Court
stated that

there is no allegation that this activity is
supported by any separate tax or paid for
from any particular appropriation or that it
adds any sum whatever to the cost [**54]
of conducting the school. No information
is given as to what kind of taxes are paid
by appellants and there is no averment
that the Bible reading increases any tax
they do pay or that as taxpayers they are,
will, or possibly can be out of pocket
because of it.

Id. at 433 (emphasis added). The Court reiterated the
view it had stated in Massachusetts v. Mellon, 262 U.S.
447, 488, 67 L. Ed. 1078, 43 S. Ct. 597 (1923),
commonly known as Frothingham v. Mellon, that

"the party who invokes the power must be
able to show, not only that the statute is
invalid but that he has sustained or is
immediately in danger of sustaining some
direct injury as a result of its enforcement,
and not merely that he suffers in some
indefinite way in common with people
generally."

Doremus, 342 U.S. at 434 (quoting Mellon, 262 U.S. at
488). The Doremus Court distinguished Everson v. Board
of Education, 330 U.S. 1, 91 L. Ed. 711, 67 S. Ct. 504
(1947), in which it had found a justiciable controversy,

because Everson "showed a measurable appropriation or
disbursement of school-district funds occasioned [**55]
solely by the activities complained of." Doremus, 342
U.S. at 434. The Doremus Court stated that

the taxpayer's action can meet this test,
but only when it is a good-faith
pocketbook action. It is apparent that the
grievance which it is sought to litigate
[*73] here is not a direct
dollars-and-cents injury but is a religious
difference. If appellants established the
requisite special injury necessary to a
taxpayer's case or controversy, it would
not matter that their dominant inducement
to action was more religious than
mercenary. It is not a question of
motivation but of possession of the
requisite financial interest that is, or is
threatened to be, injured by the
unconstitutional conduct. We find no such
direct and particular financial interest
here. If the Act may give rise to a legal
case or controversy on some behalf, the
appellants cannot obtain a decision from
this Court by a feigned issue of taxation.

342 U.S. at 434-35 (emphases added).

This Court, in addressing the question of a municipal
taxpayer's standing to challenge municipal activities, has
stated that although that standing does not depend on the
plaintiff's ability to [**56] show a "likelihood that
resulting savings will inure to the benefit of the
taxpayer," United States v. City of New York, 972 F.2d
464, 466 (2d Cir. 1992), "under Frothingham we
presume a municipal taxpayer's relationship to the
municipality is 'direct and immediate' such that the
taxpayer suffers concrete injury whenever the challenged
activity involves a measurable appropriation or loss of
revenue," id. at 470 (internal quotation marks omitted).
See also Board of Education v. New York State Teachers
Retirement System, 60 F.3d 106, 110-11 (2d Cir. 1995)
(municipal taxpayer standing requires ability to identify a
"measurable appropriation or loss of revenue" attributable
to the challenged activities (internal quotation marks
omitted)).

C. The Present Case

These principles affect federal jurisdiction with
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respect to plaintiffs' challenges to activities at both Pound
Ridge Elementary and Fox Lane Middle. When this
action was commenced, at least one plaintiff was eligible
to attend Pound Ridge Elementary, at least one was
attending or eligible to attend Fox Lane Middle, and at
least one was attending or eligible to attend [**57] Fox
Lane High. When the case was tried in 1999, however,
Ross Altman was the only plaintiff who was not beyond
elementary-school age; and he and his family had
previously moved out of the School District, relocating to
the State of Connecticut. Thus, by the time of trial, no
plaintiff could claim any direct injury from activities
conducted at Pound Ridge Elementary. Accordingly,
plaintiffs' Free Exercise Clause challenges to those
activities should have been dismissed for lack of
jurisdiction because they had become moot. Although the
district court ruled that the challenges to activities at that
school were not moot because Mary Ann DiBari had
standing as a municipal taxpayer, that ruling was error as
to claims under the Free Exercise Clause because none of
the DiBaris could meet the requirement that they assert
violations of their own particular religious freedoms.

For similar reasons, plaintiffs' Free Exercise Clause
challenges to activities at Fox Lane Middle became moot
prior to this appeal. At the time of trial, Krystal DiBari
was already a high-school student; the only plaintiff
attending Fox Lane Middle was Tiana DiBari. Tiana
graduated from Fox Lane Middle in 1999. And although
[**58] one or more of the DiNozzi children remained
age-eligible to attend that school, the DiNozzi family
relocated to Delaware on July 24, 1999, the day after
judgment was entered in the district court. Thus, these
events have left no plaintiff who, during this appeal, can
show that activities at Fox Lane Middle infringe his or
her own particular religious freedoms. [*74]
Accordingly, the Free Exercise Clause challenges to
activities at Fox Lane Middle too must be dismissed for
lack of jurisdiction.

Although standing to assert claims under the
Establishment Clause may rest instead on a showing of
taxpayer injury, we conclude that the moves of the
Altman and DiNozzi families out of the School District
and the graduation of Tiana DiBari from Fox Lane
Middle also mooted plaintiffs' Establishment Clause
challenges to activities at Pound Ridge Elementary and
Fox Lane Middle, for we disagree with the district court's
conclusion that Mary Ann DiBari had taxpayer standing.
In reaching its conclusion, the district court stated that

"public money supported [the challenged] conduct and
those who engaged in it," Standing Opinion at 4, and that
taxpayers are responsible for "funding the general budget
[**59] for general school district expenses," id. at 3.
Such general findings, however, are not sufficient; what
was required for the establishment of taxpayer standing to
complain of activities at Pound Ridge Elementary or Fox
Lane Middle was a showing of a measurable
appropriation or loss of revenue attributable to the
challenged activities at those schools. We see no
indication that such a showing was made. We have seen
no evidence, for example, that purchases of crayons, clay,
or construction paper were made solely for the activities
that plaintiffs challenged. The only expenditure adverted
to by the district court with respect to either of those
schools was a "modest stipend," 45 F. Supp. 2d at 392
n.17, to Weber for the brain stimulation session, which
consisted of music, breathing exercises, and drawing
exercises with the nondominant hand--all found to be
unrelated to religion. The court described the Weber
venture as but a "brief visit," id. at 392, did not specify
the "modest" amount she received, and made no finding
that there was any measurable appropriation to fund her
visit.

We also reject the district court's view that a
municipal taxpayer has [**60] standing to complain of
school activities within the municipality simply because
they are conducted "by its paid employees," Standing
Opinion at 5. Nearly all governmental activities are
conducted or overseen by employees whose salaries are
funded by tax dollars. To confer taxpayer standing on
such a basis would allow any municipal taxpayer to
challenge virtually any governmental action at any time.
Article III, as interpreted by the Supreme Court, requires
a good deal more.

In sum, we conclude that the Altmans and the
DiNozzis no longer have standing to pursue any of the
claims asserted in this action; that the DiBaris did not
have standing at the time of trial to challenge activities
conducted at Pound Ridge Elementary; and that when
Tiana DiBari graduated from Fox Lane Middle, the
DiBaris lost their standing to challenge activities
conducted at that school. The DiBaris thus retain standing
to challenge only the activities at Fox Lane High.

Of the activities that the district court found
unconstitutional, those regarding Ganesha and worry
dolls were not found to have taken place at any school
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other than Pound Ridge Elementary; the "Listening to
Nature" tape was not found to have [**61] been played
at any school other than Fox Lane Middle. Because no
plaintiff retains standing to challenge the activities at
those schools, claims with respect to those activities must
be dismissed as moot.

Other challenged activities conducted at Pound
Ridge Elementary and/or Fox Lane Middle, but not found
to have taken place at Fox Lane High, included those
with regard to Buddha, Quetzalcoatl, the "God Messed
Up" poems, brain stimulation exercises, [*75] the
writing of descriptive journals, Magic, meditation, and
the Yale decision-making program. The district court
dismissed all claims challenging these activities for lack
of merit. All of them are moot and hence dismissible for
lack of jurisdiction, and we reject on that basis plaintiffs'
cross-appeal seeking their reinstatement.

III. THE MERITS OF THE SURVIVING
SUBSTANTIVE CHALLENGES

Given our rulings in Part II above, only challenged
activities at Fox Lane High remain at issue, and the only
activity at that school that the district court found
unconstitutional is the celebration of Earth Day.

A. Earth Day and the Establishment Clause

The Establishment Clause of the First Amendment
provides that "Congress shall make no law [**62]
respecting an establishment of religion . . . ." U.S. Const.
amend I. In Lemon v. Kurtzman, 403 U.S. 602, 29 L. Ed.
2d 745, 91 S. Ct. 2105 (1971), the Supreme Court set out
a three-pronged test that a governmental practice must
meet in order to withstand a challenge under the
Establishment Clause. The Lemon test requires that the
practice (1) "have a secular legislative purpose," (2) have
a "principal or primary effect . . . that neither advances
nor inhibits religion," and (3) "not foster an excessive
government entanglement with religion." Id. at 612-13
(internal quotation marks omitted). Only the first two
prongs of this test are at issue in this case.

In applying the first Lemon prong, the Supreme
Court has asked "whether government's actual purpose is
to endorse or disapprove of religion." Edwards v.
Aguillard, 482 U.S. 578, 585, 96 L. Ed. 2d 510, 107 S. Ct.
2573 (1987) (striking down Louisiana law that forbade
the teaching of evolution in public schools unless
accompanied by teaching of creationism) (internal

quotation marks omitted). "Families entrust public
schools with the education of their children, but condition
[**63] their trust on the understanding that the classroom
will not purposely be used to advance religious views that
may conflict with the private beliefs of the student and
his or her family." Id. at 584.

In addressing the second Lemon prong, i.e., the effect
of the practice, in the context of a challenge to the display
of a creche in a county courthouse, see County of
Allegheny v. ACLU, 492 U.S. 573, 106 L. Ed. 2d 472, 109
S. Ct. 3086 (1989), a majority of the Supreme Court
applied the standard of whether a reasonable observer
would find that the creche had the effect of endorsing
religion. See id. at 620 (opinion of Blackmun, J.); id. at
635-36 (O'Connor, J., concurring in part and concurring
in the judgment); id. at 642-43 (Brennan, J., concurring
in part and dissenting in part, joined by Marshall and
Stevens, JJ.); see, e.g., Agostini v. Felton, 521 U.S. 203,
234-35, 138 L. Ed. 2d 391, 117 S. Ct. 1997 (1997)
(applying endorsement test, along with prongs of the
Lemon test, to challenge of government aid to parochial
schools). The reasonable-observer test is an objective
[**64] standard, see, e.g., Americans United for
Separation of Church and State v. City of Grand Rapids,
980 F.2d 1538, 1553 (6th Cir. 1992), and we review its
application de novo.

Further, under the Establishment Clause,
"'government may not coerce anyone to support or
participate in religion or its exercise.'" Santa Fe
Independent School District v. Doe, 530 U.S. 290, 302,
147 L. Ed. 2d 295, 120 S. Ct. 2266 (2000) [*76]
(quoting Lee v. Weisman, 505 U.S. 577, 587, 120 L. Ed.
2d 467, 112 S. Ct. 2649 (1992)). In Lee, the Court held
that delivery of a prayer by a rabbi at a middle-school
commencement violated the Establishment Clause
because of the risk that the young students might feel
coerced to participate in the prayer. See 505 U.S. at
598-99. The Court found "subtle coercive pressures" in
the commencement prayer and in the fact that there was
"no real alternative" for a student who wished "to avoid
the fact or appearance of participation." Id. at 588. In
Doe, the Court held that even where a prayer before a
high-school football game was delivered by a student
who was elected by the student [**65] body, it "had the
improper effect of coercing those present to participate in
an act of religious worship." 530 U.S. at 312.

Nonetheless, while "schools have a constitutional
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duty to make 'certain . . . that subsidized teachers do not
inculcate religion,'" Marchi v. Board of Cooperative
Educational Services of Albany, 173 F.3d 469, 475 (2d
Cir.) (quoting Lemon, 403 U.S. at 619), cert. denied, 528
U.S. 869, 145 L. Ed. 2d 143, 120 S. Ct. 169 (1999), the
Establishment Clause does not prohibit schools from
teaching about religion. See, e.g., Stone v. Graham, 449
U.S. 39, 42, 66 L. Ed. 2d 199, 101 S. Ct. 192 (1980) (per
curiam) ("The Bible may constitutionally be used in an
appropriate study of history, civilization, ethics,
comparative religion, or the like."). "Study of religions
and of the Bible from a literary and historic viewpoint,
presented objectively as part of a secular program of
education, need not collide with the First Amendment's
prohibition." Epperson v. Arkansas, 393 U.S. 97, 106, 21
L. Ed. 2d 228, 89 S. Ct. 266 (1968); see Schempp, 374
U.S. at 225. [**66]

Finally, the Establishment Clause "'forbids alike the
preference of a religious doctrine or the prohibition of
theory which is deemed antagonistic to a particular
dogma.'" Edwards v. Aguillard, 482 U.S. at 593 (quoting
Epperson, 393 U.S. at 106-07) (emphases in Aguillard).
Thus, on the one hand, the fact that a governmental action
or message coincides with the beliefs of certain religions
does not, without more, invalidate that action or message.
See McRae, 448 U.S. at 318-20 (ban on Medicaid funding
of abortions does not violate Establishment Clause even
though it coincides with Catholic doctrine); McGowan,
366 U.S. at 442-45 (Sunday closing laws do not violate
Establishment Clause even though they coincide with
Christian doctrine); id. at 442 ("Murder is illegal[;] . . . .
the fact that this agrees with the dictates of the
Judaeo-Christian religions while it may disagree with
others does not invalidate the regulation."). On the other
hand, the Establishment Clause does not prohibit
teaching about a doctrine, such as evolution, merely
because it conflicts with the beliefs of a religious [**67]
group. See Epperson, 393 U.S. at 109. In sum,

there is and can be no doubt that the
First Amendment does not permit the State
to require that teaching and learning must
be tailored to the principles or prohibitions
of any religious sect or dogma.

Id. at 106 (emphasis added).

In the present case, the district court concluded that
the celebration of Earth Day at Fox Lane High

constituted a religious ceremony because (a) "the worship
of the Earth is a recognized religion (Gaia), which has
been and is now current throughout the world," 45 F.
Supp. 2d at 393, (b) the proceedings "took on much of
[*77] the attributes of the ceremonies of worship by
organized religions," id., and (c) the faculty advisor's
statements paralleled one statement in Genesis (and
hence was found to constitute "clearly religious
teaching," id. at 394), and contradicted another in a way
that plaintiffs viewed as an endorsement of birth control,
contrary to principles of Catholicism, see id. Presumably
the organized-religion ceremonial attributes referred to by
the court were the actions prohibited in the court's final
injunction, [**68] e.g., use of "'symbolic structures'
equal to an altar," use of "any globe on bamboo sticks,"
and use of "a chorus of ceremonial drums." Final
Judgment and Permanent Injunction at 3, P A. In light of
the evidence and of the findings made, or not made, by
the district court, we have difficulty with the court's
conclusion.

First, the court did not find that the School District
sponsored Earth Day ceremonies with any intent to
establish religion. Although plaintiffs' pleading alleged
that there was a Bedford "program" to promote satanism
and "New Age spirituality" (Amended and Supplemental
Complaint P 18(a)) and the "Veneration of Pagan Gods"
(id. page 12 (italics in original)), the court found that
there was no such "program," 45 F. Supp. 2d at 373. As
to the Earth Day ceremonies in particular, the court found
that their sponsorship "started out innocently enough," id.
at 393, originating in the century-old provision of the
New York State Education Law that there be an annual
celebration of Conservation Day. That provision, quoted
in full in Part I.B.3. above, requires public schools to
"assemble the pupils . . . in the school building, or
elsewhere, [**69] " to "conduct . . . such exercises as
shall tend to encourage the planting, protection and
preservation of trees and shrubs," and to use "lectures,
pictures or tours . . . to increase the interest and
knowledge of such pupils in the fish and wild life, soil
and water of the state." N.Y. Educ. Law § 810(2).

Further, the district court did not find that the Earth
Day program was coercive. And, for the reasons
discussed in Part III.B. below, we agree that it was not.
Given that the School District's sponsorship of Earth Day
ceremonies had a secular purpose and was not coercive,
the inquiry becomes whether those ceremonies had the
effect of endorsing the Gaia religion.
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On this issue, we disagree with the district court, for
we cannot conclude that an objective observer would
view the Earth Day ceremonies as having a
Gaia-endorsing effect. Although the district court stated
that the Earth Day ceremonies involved "addresses to the
Earth as if it were the Creator, or divine," and "prayers . .
. to the Earth," 45 F. Supp. 2d at 397, scant evidence was
cited to support that finding. The "address" that comes
closest to the court's description appears to be the Taos
Indian invocation [**70] on the "Listening to Nature"
tape, played at Fox Lane Middle, suggesting that the
Earth was "Mother of us all," J. Cornell, Listening to
Nature, How to Deepen Your Awareness of Nature at 64
("The Mother of us all is Earth. / The Father is the Sun. /
The Grandfather is the Creator / Who bathed us with his
mind / And gave life to all things / . . . We praise our
Grandfather for his creation."). But there is no indication
that that tape was played at any Earth Day ceremonies;
and even that invocation describes "The Grandfather,"
not the Earth, as the Creator. The court did not cite
evidence to support its statement that the Earth was
designated the Creator, or as a Divine Being, or was
worshiped at the School District's Earth Day ceremonies.

Further, we have seen in the trial testimony little or
no probative mention of Gaia. For example, the student
president [*78] of Youth in Action, which organized the
Earth Day ceremonies, was asked if he had heard of Gaia;
he testified that he had, and that he understood it to be the
belief that the Earth is a living thing. But he did not
suggest that the Earth Day ceremonies were meant to
represent rituals of Gaia or any other religion. Rather, he
[**71] stated that the Earth Day activities were designed
merely to help students understand environmental
problems and to foster respect for the Earth, and that
there was no worshiping of the Earth nor any religious
significance in any of the components of the Earth Day
celebration. Similarly, an issue of the Fox Lane High
newspaper introduced by plaintiffs and relied on by the
district court, while containing a reference to "Mother
Earth," described Earth Day as a day whose celebration
was special precisely because it was not religious. (See
The Forum April 1997 ("Forum article") ("There are no
barriers, such as religion or cultural differences, to hold
us back in our realization of our relationship with the
earth and all things around us. Although this may be one
of the most important holidays of the year, many of us are
still unsure of its meaning, probably because, unlike
religious holidays, there are no strict ceremonies or
interpretations of Earth Day; it is simply a celebration of

the Earth.").) Thus, we see no greater religious
significance in the article's colorful reference to "Mother
Earth" in this context than if the article had referred to
"Father Time."

The district [**72] court made no finding that
anyone attending the ceremonies suggested that the Earth
possessed supernatural powers or that it should be
worshiped; nor have plaintiffs called to our attention any
evidence of such a suggestion. The court pointed to two
remarks of the faculty advisor, one that was consistent
with the teachings of Genesis, and one that was contrary
to those teachings. But we cannot conclude that a
reasonable observer would view either of those
statements as having a Gaia-endorsing effect; Supreme
Court precedent makes clear that the Establishment
Clause is not transgressed merely because a statement
either is in agreement with, or is in disagreement with, a
given religious tenet.

Finally, we cannot conclude that the ceremonial acts
that the district court pointed to and enjoined would be
viewed by an objective observer as suggesting that the
Earth was Divine, or the Creator, or a Being to be
worshiped, or that the proceedings were in nature
religious. For example, when the court enjoined the use
of "'symbolic structures' equal to an altar," it was quoting
the 1997 Forum article; but the "symbolic structures"
referred to in that article were not altar-like; the [**73]
article stated that they were tepees. Nor has our attention
been directed to any evidence that students were called
upon to place any objects on a structure like an altar;
rather, the testimony was that the proffered "gifts" were
purely metaphorical, such as gifts of knowledge and
wisdom in the form of speeches. Further, though the
court enjoined the use of drum rolls during Earth Day
ceremonies, drum rolls are commonly used in
proceedings having no religious significance whatever.
And although the display of a globe on bamboo poles is
less common, the district court did not adequately explain
why such display of a globe, or the roll of drums, had
significance that was religious.

As the court noted, the faculty advisor's
memorandum described the Earth Day ceremonies as
reflecting "the core idea of respect for the earth . . . ." 45
F. Supp. 2d at 394. Respect, however, does not inevitably
suggest religion. Indeed, the rituals employed in the Fox
Lane High ceremonies, although more imaginative, strike
us as not fundamentally different from rituals [*79]
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codified by Congress for showing respect to the United
States flag. For example, Congress has instructed that
when the flag [**74] is displayed during a rendition of
the national anthem,

(A) all present except those in uniform
should stand at attention facing the flag
with the right hand over the heart;

(B) men not in uniform should
remove their headdress with their right
hand and hold the headdress at the left
shoulder, the hand being over the heart;
and

(C) individuals in uniform should give
the military salute at the first note of the
anthem and maintain that position until the
last note.

36 U.S.C. § 301(b)(1) (Supp. IV 1998). Similar
requirements are imposed for stances when the flag is
hoisted, lowered, or passed. See 4 U.S.C. § 9 (Supp. V
1999); see also id. § 8(b) (the flag should never touch the
ground or floor); id. § 8(c) (flag should never be carried
horizontally); id. § 8(h) (flag should not be used to hold
or carry any object); id. § 8(k) (when no longer suitable
for display, flag should be destroyed in a "dignified
way").

An objective observer would not view these detailed
prescriptions for honoring the American flag--rituals that
are observed daily across the nation--as an indication that
Congress, or any governmental [**75] entity that
observes such ceremonial respect, has established flag
worship as a religion. We conclude that an objective
observer similarly would not view the School District's
Earth Day ceremonies as endorsing Gaia or Earth
worship as a religion. Accordingly, we vacate the
judgment's declaration that the Earth Day celebrations
violated the Establishment Clause.

B. Earth Day and the Free Exercise Clause

The Free Exercise Clause of the First Amendment
provides that "Congress shall make no law . . .
prohibiting the free exercise []of [religion]." U.S. Const.
amend I. This Clause

has a double aspect. On the one hand, it
forestalls compulsion by law of the

acceptance of any creed or the practice of
any form of worship. Freedom of
conscience and freedom to adhere to such
religious organization or form of worship
as the individual may choose cannot be
restricted by law. On the other hand, it
safeguards the free exercise of the chosen
form of religion. Thus the Amendment
embraces two concepts,--freedom to
believe and freedom to act. The first is
absolute but, in the nature of things, the
second cannot be.

Cantwell v. Connecticut, 310 U.S. 296, 303-304, 84 L.
Ed. 1213, 60 S. Ct. 900 (1940). [**76] Where there is no
indication that a restriction of a plaintiff's religious
activities was the defendant's actual objective, but only
that its actions, neutral on their face, had a restrictive
effect, the proper inquiry is "'whether government has
placed a substantial burden on the observation of a
central religious belief or practice and, if so, whether a
compelling governmental interest justifies the burden.'"
Jimmy Swaggart Ministries v. Board of Equalization, 493
U.S. 378, 384-85, 107 L. Ed. 2d 796, 110 S. Ct. 688
(1990) (quoting Hernandez v. Commissioner, 490 U.S.
680, 699, 104 L. Ed. 2d 766, 109 S. Ct. 2136 (1989)); see
Wisconsin v. Yoder, 406 U.S. 205, 220-221, 32 L. Ed. 2d
15, 92 S. Ct. 1526 (1972).

In the present case, although the Final Judgment and
Permanent Injunction indicated that the Earth Day
activities violated both the Establishment Clause and the
Free Exercise Clause, the court made [*80] no ruling on
Earth Day expressly relating to the latter Clause and
made no findings sufficient to support a conclusion of
free exercise violation. First, the court did not suggest
that any restriction of the plaintiffs' religious activities
[**77] was intended. To the contrary, as discussed in the
preceding section, the court stated that the ceremonies
had an "innocent[]" origin in the state statutory
requirement that public schools conduct exercises to
instill in their students an interest in fish, wildlife,
vegetation, and the soil.

Thus, the principal question was whether the Earth
Day ceremonies had a religion-burdening effect. The
district court focused principally on the faculty advisor's
criticism of overpopulation of the Earth, which the court
stated was contrary to the teaching of Genesis, and on
Father Pacwa's interpretation of that remark as advocacy

Page 22
245 F.3d 49, *79; 2001 U.S. App. LEXIS 4914, **73

 
INTERVENOR'S EXHIBIT 19



of birth control. The mere evidence that plaintiffs found
that remark and perhaps some other aspects of the
ceremonies offensive to their beliefs, however, did not
suffice to prove a free exercise violation, for the court
made no finding that students were required to participate
in the Earth Day ceremonies. The principal of Fox Lane
High testified that attendance was not compulsory, and
we see no indication that the district court discredited that
testimony. Absent a finding that students were required to
attend or participate in the Earth Day ceremonies, we
conclude [**78] that there was no interference with
plaintiffs' free exercise of their chosen religion.

Accordingly, we reverse the judgment's declaration
that the Earth Day ceremonies at Fox Lane High violated
the Free Exercise Clause.

C. Plaintiffs' Cross-Appeal

Plaintiffs cross-appeal from so much of the judgment
as dismissed their claims challenging the activities
described in Part I.C. above. They maintain that those
activities violated the Establishment and Free Exercise
Clauses, the Fourteenth Amendment right to privacy,
and/or state law. As indicated in Part II above, many of
the claims pursued by plaintiffs on their cross-appeal are
claims that have become moot since the commencement
of the litigation, and we lack jurisdiction to reinstate
those claims.

As to the dismissed claims over which we have
jurisdiction, we agree with the district court that those
claims lack merit. In light of the discussion in Parts III.A.
and B. above, we affirm their dismissal substantially for
the reasons stated in that discussion and in the district
court's opinion.

IV. THE RELIEF GRANTED

Finally, independently of the merits of plaintiffs'
claims, we conclude that the relief granted in the district
[**79] court's Final Judgment and Permanent Injunction
was inappropriate.

First, as set out more fully in Part I.F. above, the
district court's final judgment contains a mandatory
injunction requiring the School District to adopt and
publish guidelines (the "Guidelines Injunction") to ensure
compliance with

the Supreme Court's standards set forth

in the cases quoted in this Court's Order
and Opinion, so as to avoid coercing any
student to participate in religion or its
exercise or to violate any religious precept
held by a child or his or her parents, and to
further avoid sponsoring or disparaging
religious beliefs held by students and or
their parents.

Final Judgment and Permanent Injunction at 2. Even
leaving aside our rejection of the district court's
application of Supreme Court First Amendment doctrine,
see Part [*81] III above, the terms of this injunctive
provision are impermissibly vague. See generally Fed. R.
Civ. P. 65(d) (injunction must "describe in reasonable
detail . . . the act or acts sought to be restrained"). The
requirement that an injunction be specific "reflects
Congress' concern with the dangers inherent in the threat
of a contempt citation for violation [**80] of an order so
vague that an enjoined party may unwittingly and
unintentionally transcend its bounds." Sanders v. Air Line
Pilots Ass'n, 473 F.2d 244, 247 (2d Cir. 1972); see 11A
C. Wright, A. Miller, & M. Kane, Federal Practice and
Procedure § 2955, at 308-09 (2d ed. 1995).

Given the vast array of religious practices, an
injunction stating simply that a party must create
guidelines "to ensure" that school personnel will avoid
coercing any pupil "to participate in religion or its
exercise," Final Judgment and Permanent Injunction at 2,
is insufficiently specific. Without greater guidance in the
injunction itself, an attempt at compliance would likely
result in guidelines that either were so detailed as to
foreclose activities having no religious significance, or so
general as to provide little guidance. Similarly flawed is
the requirement that the School District promulgate a
guideline to ensure that an activity will not "violate any
religious precept held by a child or his or her parents," id.

Second, the prohibitory provisions of the Final
Judgment and Permanent Injunction, quoted in Part I.F.
above, are flawed either for jurisdictional reasons or
[**81] because they were not adequately supported. The
jurisdictional problems affect injunctive paragraphs B, C,
and D, which prohibit the School District from
sponsoring activities relating to nature tapes, worry dolls,
and Ganesha. Those activities were found to have been
conducted at Pound Ridge Elementary or Fox Lane
Middle, not at any other school; and, as discussed in Part
II above, plaintiffs' challenges to activities at Pound
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Ridge Elementary and Fox Lane Middle have become
moot.

We note that the district court stated in its Standing
Opinion that all of the injunctive provisions were to be
applicable to all schools in the School District. Although
that view was consistent with the district court's view that
any Bedford taxpayer could bring suit to halt any school
activity characterized as religious, even without having
any child who was or would be eligible to attend school,
we have rejected taxpayer standing in this case.
Moreover, given the court's reliance on the view that
various activities had a subtly coercive effect on children
who were young and impressionable, see, e.g., 45 F.
Supp. 2d at 383-85, blanket prohibitions against a given
activity at all [**82] schools at whatever level, without
particularized findings as to how an objective observer
would view each activity at each level, were
inappropriate.

As to the Earth Day ceremonies, discussed in Part
III.A. above, the prohibitions were inappropriate because
the specific features enjoined, such as drum rolls and
globes on poles, were not shown to be used in ways that
were religious; and no evidence has been cited to support
the finding that the ceremonies included worship of the
Earth or liturgies addressed to the Earth as if it were the

Creator or a Divine Being.

Finally, given our reversal of the district court's
rulings in favor of plaintiffs on their First Amendment
claims, the district court's award of attorneys' fees to
them as "prevailing parties," 42 U.S.C. § 1988, must also
be reversed. See, e.g., Russo v. State of New York, 672
F.2d 1014, 1023 (2d Cir. 1982) ("The teachings of the
Supreme Court . . . foreclose [an] expansive [*82]
interpretation of section 1988" that would allow
"attorney's fees under section 1988 to a party who does
not succeed on his civil rights claim . . . ."), modified on
other grounds, 721 F.2d 410 (2d Cir. 1983). [**83]

CONCLUSION

We have considered all of the parties' contentions in
support of their respective appeals. For the foregoing
reasons the judgment of the district court is vacated
insofar as it adjudicated claims challenging activities at
Pound Ridge Elementary School and Fox Lane Middle
School, and is remanded for dismissal of those claims for
lack of subject matter jurisdiction; the judgment is
reversed insofar as it declared activities of the School
District to violate the First Amendment and granted
injunctive relief and attorneys' fees; and it is affirmed
insofar as it dismissed other claims asserted by plaintiffs.
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Case Summary

Procedural Posture
Plaintiff parents appealed from the judgment of
the United States District Court for the East-
ern District of California, which granted sum-
mary judgment in favor of defendant school dis-
trict. Plaintiffs objected to defendant’s
curriculum as promoting the religion of witch-
craft and claimed violations of their chil-
dren’s rights under the Establishment Clause,
U.S. Const. amend. I, cl. 1 and sought injunc-
tive relief under 42 U.S.C.S. § 1983.

Overview

Plaintiff parents filed an action that sought in-
junctive and declaratory relief under 42 U.S.C.S.
§ 1983; they alleged that defendant school dis-
trict had violated their children’s rights un-
der the federal and state constitutions. Defen-
dant used classroom activities that involved
children pretending that they were witches.
The course included a range of selections of
chants from various traditions. The parties filed
cross-motions for summary judgment. Plain-
tiffs objected to the curriculum as promoting the
religion of witchcraft. The trial court granted
summary judgment in favor of defendant. On ap-
peal, the court affirmed the judgment of the
trial court. The court applied the Lemon test, as
it analyzed a possible violation of the Estab-
lishment Clause, U.S. Const. amend. I, cl. 1. The
court held that a coincidental resemblance to
witchcraft ritual was not an endorsement by de-
fendant of witchcraft. The court refused to ac-
cept plaintiff’s expert testimony because it was
unnecessary where a reasonable observer stan-
dard was applied. The court held that because the
curriculum used a range of selections, there
was no violation of the No Preference Clause,
Cal. Const. art. I, § 4.

Outcome
The court affirmed the judgment of the trial
court, which granted summary judgment in fa-
vor of defendant school district. The court ap-
plied the Lemon test, as it analyzed a possible
violation of the Establishment Clause. The
court held that a coincidental resemblance to
witchcraft ritual was not an endorsement by de-
fendant of witchcraft.

Counsel: Benjamin W. Bull, American Family
Association Law Center, Tupelo, Mississippi,
for the plaintiffs-appellants.
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Opinion

[*1376] OPINION

O’SCANNLAIN, Circuit Judge:

We must decide whether classroom activities
in a California public school district require chil-
dren to practice the ″religion″ of witchcraft in
violation of the federal Establishment Clause
and the California Constitution.

I

Douglas [**2] E. Brown and Katherine E.
Brown, parents of two students formerly en-
rolled in the Woodland Joint Unified School Dis-
trict (the ″School District″), seek injunctive
and declaratory relief under 42 U.S.C. [*1377]
§ 1983, alleging that the School District had
violated their children’s rights under the United
States and California Constitutions. The
Browns and their children are part of the Chris-
tian Assembly of God denomination.

The Browns object to the School District’s use
of portions of Impressions, a teaching aid, in
the first through sixth grades. Impressions is a
series of 59 books containing approximately
10,000 literary selections and suggested class-
room activities. It implements a ″whole lan-
guage″ approach to reading instruction that
has the goal of inducing children to read more
quickly and with greater enthusiasm through
the use of high quality literary selections. Liter-
ary selections are followed by suggested learn-
ing activities, such as having children com-
pose rhymes and chants, act out the selections,
and discuss the selections’ characters and
themes. The selections reflect a broad range of
North American cultures and traditions.

The Browns [**3] challenge 32 of the Impres-
sions selections (the ″Challenged Selections″).
They contend that these selections promote the
practice of witchcraft, which they assert is a re-
ligion called ″Wicca.″ Most of the Challenged
Selections ask children to discuss witches or
to create poetic chants. Some selections also ask
students to pretend that they are witches or sor-
cerers and ask them to role-play these charac-
ters in certain situations.

The Browns have provided evidence indicating
that practitioners of the witchcraft religion
are known as sorcerers and witches and that
spells and charms are sacred rituals of this oc-
cult religion. The Browns contend that, be-
cause the Challenged Selections resemble witch-
craft rituals, the School District’s use of the
selections violates the federal and state Consti-
tutions. 1 The Browns concede that the author
-editors of Impressions were unfamiliar with the
religion of witchcraft when they developed Im-
pressions and that neither the author-editors
nor the publisher had any aim of promoting or
endorsing any religious practices, including
witchcraft, through Impressions.

[**4] After the School District incorporated Im-

1 Some of the literary selections in Impressions include references to diverse religious traditions, including Christianity. These
selections are used to inspire a variety of pedagogical activities, including singing poems, envisioning the creation of the world, and
determining students’ zodiac signs. The Browns do not challenge these selections.
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pressions into its curriculum, 2 parents in the
School District, including the Browns, com-
plained. In response, the School District ap-
pointed a review committee, which included a
Christian minister, to review Impressions for any
emphasis on witchcraft or the occult. The com-
mittee reported that it did not have evidence
or expertise to establish a connection between
Impressions and occult practices. The School
District adopted this report.

The review committee’s report did not resolve
the controversy. Student petitions and parent
newsletters for and against Impressions have
been circulated, and parent meetings [**5] have
been held by both supporters and opponents.
The Browns contend that the School District’s
use of Impressions became an issue in at
least one local political race and that families
in other parts of California as well as other states
appear to be opposing Impressions nationally.

Finally, in January 1991, the Browns brought the
instant action. The parties filed cross-motions
for summary judgment, which was granted in fa-
vor of the School District. The Browns timely
appealed.

II

The Browns assert the School District’s use of
the Challenged Selections violates the Estab-
lishment Clause of the United States Constitu-
tion, which provides: ″HN1 Congress shall make
no law respecting an establishment of reli-
gion. . . .″ U.S. Const. amend. I, cl. 1. HN2 The
prohibition of the Establishment Clause ap-
plies to state governments through the Four-
teenth Amendment. U.S. Const. [*1378]
amend. XIV; Everson v. Board of Educ., 330
U.S. 1, 8, 91 L. Ed. 711, 67 S. Ct. 504
(1947).

The School District does not contest the
Browns’ assertion that witchcraft (″Wicca″) is
a religion under the California and federal Con-
stitutions, and we will assume, without [**6]
deciding, that it is a religion for the purpose of

this appeal. We thus apply HN3 the Lemon test
to the Browns’ claim, which requires a chal-
lenged government practice (1) to have a secu-
lar purpose, (2) to have a primary effect that
neither advances nor inhibits religion, and (3)
not to foster excessive state entanglement with
religion. Lemon v. Kurtzman, 403 U.S. 602,
612-13, 29 L. Ed. 2d 745, 91 S. Ct. 2105 (1971);
Grove v. Mead Sch. Dist. No. 354, 753 F.2d
1528, 1534 (9th Cir.), cert. denied, 474 U.S. 826,
88 L. Ed. 2d 70, 106 S. Ct. 85 (1985).

A

The Browns concede that the author-editors of
Impressions chose the Challenged Selections
for a secular purpose and that the School Dis-
trict adopted Impressions for a secular purpose.
They also do not assert that any School Dis-
trict teachers are using the Challenged Selec-
tions for the purpose of advancing witchcraft.
Use of the Challenged Selections thus does
not violate the purpose prong of the Lemon test.

B

The Browns contend that the use of the Chal-
lenged Selections violates [**7] the second
prong of HN4 the Lemon test, which bars
any government practice that has the ″primary″

effect of advancing or disapproving of reli-
gion, even if that effect is not intended. The con-
cept of a ″primary″ effect encompasses even
nominally ″secondary″ effects of government
action that directly and immediately advance, or
disapprove of, religion. Committee for Public
Educ. & Relig. Lib. v. Nyquist, 413 U.S. 756, 783
n.39, 37 L. Ed. 2d 948, 93 S. Ct. 2955
(1973). A government practice has the effect of
impermissibly advancing or disapproving of re-
ligion if it is ″sufficiently likely to be per-
ceived by adherents of the controlling denomi-
nations as an endorsement, and by the
nonadherents as a disapproval, of their indi-
vidual religious choices.″ School Dist. of Grand
Rapids v. Ball, 473 U.S. 373, 390, 87 L. Ed.
2d 267, 105 S. Ct. 3216 (1985). The relevant in-

2 Although the School District has argued that the Browns have not demonstrated that the Challenged Selections actually have
been used by any particular teacher, the School District has authorized teachers to use any portion of Impressions appropriate to the
grade level that they teach and has not forbidden teachers from using the Challenged Selections.
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quiry thus ″is whether the government’s action
actually conveys a message of endorsement
of religion in general or of a particular reli-
gion.″ Kreisner v. City of San Diego, 1 F.3d 775,
783 (9th Cir. 1993) [**8] (internal quotations
omitted), cert. denied, 126 L. Ed. 2d 657, 114 S.
Ct. 690 (1994).

The parties dispute the standard for judging
whether a government action ″conveys a mes-
sage″ of endorsement or disapproval of reli-
gion. The Browns assert that this inquiry
must be made from the subjective perspective
of an ″impressionable child.″ The School Dis-
trict counters that the correct perspective is
that of a reasonable observer. The district court
took a middle ground between these ap-
proaches, concluding that ″the effect analysis
is influenced to some degree by the audience to
whom the message is conveyed. However, the
extent to which it is influenced is more accu-
rately described by the degree of care under-
taken in the analysis not a shift away from the
reasonable observer standard.″ District Court
Order at 17.

We agree with the district court that HN5 the pri-
mary effect of a challenged practice generally
is considered under the reasonable observer stan-
dard. Kreisner, 1 F.3d at 784. ″This hypotheti-
cal observer is informed as well as reasonable;
we assume that he or she is familiar with the
history of the government [**9] practice at is-
sue.″ Id. However, these assumptions are less
valid for elementary school children, who are
less informed, more impressionable and
more subject to peer pressure than average
adults. See Board of Educ. of Westside Comm.
Sch. v. Mergens, 496 U.S. 226, 250, 110 L. Ed.
2d 191, 110 S. Ct. 2356 (1990) (plurality por-
tion of opinion); Edwards v. Aguillard, 482 U.S.
578, 584, 96 L. Ed. 2d 510, 107 S. Ct. 2573
(1987); Ball, 473 U.S. 373, 385, 87 L. Ed. 2d
267, 105 S. Ct. 3216 (1985); Roberts v. Madi-
gan, 921 F.2d 1047, 1057-58 (10th Cir.

1990), cert. denied, 120 L. Ed. 2d 896, 112 S.
Ct. 3025 (1992). Courts thus have considered the
more vulnerable nature [*1379] of school-
age children when analyzing the primary effect
of state actions in the elementary school envi-
ronment. 3

[**10] The Browns contend that this perspec-
tive demands a subjective standard for deter-
mining whether a challenged practice appears to
children as endorsing or disapproving of a re-
ligion. We disagree. HN6 Rather than consider
what effect a challenged government practice
has had on a particular public school student, the
Supreme Court and this circuit consistently
have applied an objective standard for public
school Establishment Clause inquiries. See, e.g.,
Lee v. Weisman, 120 L. Ed. 2d 467, 112 S.
Ct. 2649, 2658, 2661 (1992); Roberts, 921 F.2d
at 1057. Use of this standard makes good
sense. ″People may take offense at all manner
of religious as well as nonreligious messages.″
Weisman, 112 S. Ct. at 2661. If an Establish-
ment Clause violation arose each time a stu-
dent believed that a school practice either ad-
vanced or disapproved of a religion, school
curricula would be reduced to the lowest com-
mon denominator, permitting each student to be-
come a ″curriculum review committee″ unto
himself or herself. The Supreme Court’s opin-
ion in Employment Division, Department of Hu-
man Resources v. Smith, 494 U.S. 872, 110 S.
Ct. 1595, 108 L. Ed. 2d 876 (1990), [**11] in-
volving a Free Exercise Clause challenge to a
law criminalizing the use of peyote, makes clear
that this result is improper: The government’s
ability to enforce generally applicable prohibi-
tions of socially harmful conduct, like its abil-
ity to carry out other aspects of public policy,
cannot depend on measuring the effects of a
governmental action on a religious objector’s
spiritual development. To make an individual’s
obligation to obey such a law contingent
upon the law’s coincidence with his religious be-

3 The Supreme Court’s decision in Lamb’s Chapel v. Center Moriches Union Free Sch. Dist., 124 L. Ed. 2d 352, 113 S. Ct.
2141 (1993), is not to the contrary. In that case, the Court held a church’s access to school premises after school hours to show a re-
ligious oriented film on family values and child-rearing would not violate the federal Establishment Clause. The Court observed
that there was ″no realistic danger that the community would think that the District was endorsing religion or any particular creed.″
113 S. Ct. at 2148. The Court’s apparent failure to consider the issue from the perspective of school-age children was appropri-
ate in that case because the church group was on school premises after school hours, when children presumably would be gone.
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liefs, except where the State’s interest is com-
pelling - permitting him, by virtue of his be-
liefs, to become a law unto himself -
contradicts both constitutional tradition and
common sense. 110 S. Ct. at 1603 (internal quo-
tations omitted).

Thus we will analyze whether an objective ob-
server in the position of an elementary
school student would perceive a message of en-
dorsement of witchcraft, or of disapproval of
Christianity, in the Challenged Selections. 4

[**12] 1The Browns assert that a message of
endorsement is communicated because the
Challenged Selections engage children in witch-
craft rituals and cause them to pretend that
they are witchcraft practitioners. 5 The closest
case in this circuit to the instant controversy is
Grove v. Mead School District No. 354, 753
F.2d 1528 (9th Cir. 1985). In Grove, the plain-
tiffs alleged that a book entitled The Learn-
ing Tree, which was part of the defendant
school’s sophomore curriculum, advanced the
religion of secular humanism in violation of the
federal Establishment Clause. The court re-
jected their claim. Observing that the ″Su-
preme Court has stated [*1380] clearly that lit-
erary or historic study of the Bible is not
prohibited religious activity,″ the court con-
cluded that the reading of the book was ″not a
ritual″ but a study of the ″expectations and ori-
entations of Black Americans.″ Id. at 1534. It
further concluded that the book was ″in-
cluded in a group of religiously neutral books
in a review of English literature, as a comment
on an American subculture.″ Id.

[**13] To the extent that the Challenged Se-
lections involve no more than merely reading,
discussing or contemplating witches, their be-
havior, or witchcraft, they fall squarely within
the holding of Grove. See Grove, 753 F.2d at
1540 (Canby, J. concurring) (″Luther’s ’Ninety-

Nine Theses’ are hardly balanced or objective,
yet their pronounced and even vehement bias
does not prevent their study in a history class’
exploration of the Protestant Reformation,
nor is Protestantism itself ’advanced’ thereby.″).
Such selections thus are not reasonably
viewed as communicating a message of endorse-
ment. Some of the Challenged Selections, how-
ever, involve student participation that is
more active than this conduct. These Chal-
lenged Selections require children to role-play
sorcerers and witches and to cast spells.

Grove itself recognizes that HN7 active partici-
pation in ″ritual″ poses a greater risk of violat-
ing the Establishment Clause than does
merely reading, discussing or thinking about re-
ligious texts. This view was borne out in Lee
v. Weisman, 120 L. Ed. 2d 467, 112 S. Ct. 2649,
where the plaintiff challenged a public
school’s [**14] use of an invited cleric to of-
fer a prayer during its graduation ceremony.
Although students had the option of standing si-
lently as the prayer was delivered, the Su-
preme Court determined that standing silently
was not a realistic option because of peer pres-
sure to participate. The Court concluded that
the use of an invited cleric to lead a prayer at
graduation violated the Establishment Clause,
observing that ″the injury caused by the gov-
ernment’s action . . . is that the State, in a school
setting, in effect required participation in a re-
ligious exercise. . . . No holding by this Court
suggests that a school can persuade or compel
a student to participate in a religious exercise.″
Id. at 2659-61; see also Malnak v. Yogi, 592
F.2d 197 (3d Cir. 1979) (student participation in
ceremony offering to deities as part of regu-
larly scheduled public school course violated Es-
tablishment Clause). Grove, Weisman, and
Malnak indicate that student participation in
school-sponsored religious ritual can have the

4 This conclusion is consistent with the Seventh Circuit’s recent decision in a similar case involving an Establishment Clause
challenge to the Impressions series. In Fleischfresser v. Directors of Sch. Dist. 200, 15 F.3d 680, 686, 689 n.9 (7th Cir. 1994), the
court rejected the ″impressionable child″ standard and, instead, gave ″heightened″ scrutiny to any possible religious endorse-
ment by elementary school curricula.

5 Although the School District has argued that the Browns’ children could have ″opted out″ of participation in any of the Chal-
lenged Selections, it conceded during oral argument that the opportunity to opt out does not cure any potential constitutional vio-
lation. See Wallace v. Jaffree, 472 U.S. 38, 60 n.51, 86 L. Ed. 2d 29, 105 S. Ct. 2479 (1984).
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primary effect of endorsing religion. 6

[**15] The Browns then argue that the resem-
blance of the Challenged Selections to the prac-
tices of witchcraft causes children reason-
ably to believe that they are engaging in
witchcraft ritual. However, HN8 a practice’s
mere consistency with or coincidental resem-
blance to a religious practice does not have the
primary effect of advancing religion. For ex-
ample, in McGowan v. Maryland, 366 U.S. 420,
6 L. Ed. 2d 393, 81 S. Ct. 1101 (1960), the Su-
preme Court upheld ″blue laws″ even though
their prohibition of most work on Sunday coin-
cided with the Christian day of rest. In uphold-
ing these laws, the Court stated that: the ″Estab-
lishment″ clause does not ban federal or state
regulation of conduct whose reason or effect
merely happens to coincide or harmonize
with the tenets of some or all religions. In many
instances, the Congress or state legislatures
conclude that the general welfare of society,
wholly apart from any religious considerations,
demands such regulation. Thus, for temporal
purposes, murder is illegal. And the fact that this
agrees with the dictates of the Judaeo-
Christian religions while it may disagree with
others does [**16] not invalidate the regula-
tion. So too with questions [*1381] of adul-
tery and polygamy. The same result could be
said of theft, fraud, etc., because those of-
fenses were also proscribed in the Decalogue.
Id. at 442. 7

Similarly, in Smith v. Board of School Commis-
sioners of Mobile County, 827 F.2d 684 (11th
Cir. 1987), plaintiffs challenged [**17] a
school’s use of textbooks that they character-
ized as endorsing the religion of secular human-
ism. The court observed that the textbooks con-
tained ideas that were consistent with the

tenets of secular humanism. It nevertheless con-
cluded that the textbooks did not violate the Es-
tablishment Clause because ″mere consis-
tency with religious tenets is insufficient to
constitute unconstitutional advancement of reli-
gion.″ Id. at 692.

The Seventh Circuit recently applied this view
in an identical challenge to the use of the Im-
pressions series. In Fleischfresser v. Directors of
School District 200, 15 F.3d 680, 689 (7th
Cir. 1994), the court observed that ″it is not
enough that certain stories in the series strike
the parents as reflecting the religions of Neo-
Paganism or Witchcraft, or reference reli-
gious holidays. The Establishment Clause is
not violated because government action hap-
pens to coincide or harmonize with the tenets of
some or all religions″ (quotation omitted).
The court thus upheld a school district’s use of
Impressions as constitutional.

We agree with the Seventh Circuit’s conclu-
sion. It is not disputed that [**18] the author-
editors of Impressions drew upon the folk-
lore of diverse cultures for the charms, spells,
wizards and witches used in the Challenged Se-
lections. McGowan and Smith indicate that
the coincidence or resemblance of the figures
and myths of folklore to the practitioners and
practices of witchcraft does not cause state
use of such folklore to endorse witchcraft or to
cause students to believe reasonably that they
are participating in religious ritual. The Browns
thus cannot create a genuine issue of material
fact simply by virtue of the coincidental resem-
blance of the Challenged Selections to witch-
craft ritual.

2The fact that the Challenged Selections consti-
tute only a minute part of the Impressions cur-

6 Some student participatory activity involving school-sponsored ritual may be permissible even under Grove and Weisman
where the activity is used for secular pedagogical purposes. For example, having children act out a ceremonial American Indian
dance for the purpose of exploring and learning about American Indian culture may be permissible even if the dance was reli-
gious ritual. Similarly, a reenactment of the Last Supper or a Passover dinner might be permissible if presented for historical or cul-
tural purposes. However, because we conclude that the Challenged Selections are not religious rituals, we need not determine the con-
ditions under which religious rituals can be employed in a public school curriculum for these purposes.

7 The Browns seek to distinguish McGowan because it was decided as a ″purpose″ case rather than a ″primary effect″ case.
The text quoted above indicates that this narrow reading of McGowan is incorrect. Further, this argument ignores one of McGow-
an’s companion cases, Two Guys From Harrison-Allentown, Inc. v. McGinley, 366 U.S. 582, 6 L. Ed. 2d 551, 81 S. Ct. 1135
(1960), which held that neither a blue law’s ″purpose or effect is religious.″ Id. at 598 (italics added).
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riculum further ensures that an objective ob-
server in the position of an elementary school
student would not view them as religious ritu-
als endorsing witchcraft. To determine
whether The Learning Tree endorsed religion,
the court in Grove considered the book ″in the
context of the whole curriculum″ and noted
that it ″was one book . . . thematically grouped
with others in the sophomore literature curricu-
lum.″ 753 F.2d at 1540. [**19] Accord Fleis-
chfresser, 15 F.2d 680 at 689. As in Grove,
the Challenged Selections are only a very small
part of an otherwise clearly nonreligious pro-
gram. It thus is unlikely that such an objective
observer would perceive the inclusion of the
selections in Impressions as an endorsement of
or disapproval of religion.

The Browns assert that the context in which
the Challenged Selections appear cannot neutral-
ize their religious content. They argue that con-
text is irrelevant where a person is required
to participate in a religious ritual. See Weis-
man, 112 S. Ct. at 2659. This position is unten-
able, however, because the Challenged Selec-
tions are not formal religious rituals; at best, the
Browns can prove only that children may per-
ceive them as such. The context in which Chal-
lenged Selections exist is relevant to determin-
ing whether children will have such a
perception.

The Browns further argue that there is no guar-
antee that the Challenged Selections will ap-
pear in the context of nonreligious selections be-
cause they are stand-alone activities and
because teachers can use any Impressions selec-
tion in [**20] any order that they wish.
[*1382] The Browns, however, have failed to

demonstrate any propensity for teachers to
pick, out of nearly 10,000 selections, only the
32 Challenged Selections for use in class. Their
speculation as to this possibility is insufficient
to raise a genuine issue of material fact.

3The Browns assert that use of the Challenged
Selections was not necessary to accomplish
the School District’s pedagogical goals and con-
clude that the unnecessary use of practices re-
sembling religious ritual endorses religion.
However, HN9 once the state is free to use a

secular means of attaining a goal, it is not re-
quired to use an alternative secular means that is
less likely to be associated with religion.
Lynch v. Donnelly, 465 U.S. 668, 681 n.7, 79
L. Ed. 2d 604, 104 S. Ct. 1355 (1984). As we
have established, the Challenged Selections
are secular, not sectarian. Consequently, the
School District’s decision not to use alternative
educational tools did not endorse witchcraft.

4

The Browns contend that expert testimony of-
fered on how the Impressions curriculum will
promote witchcraft raises a genuine issue of
material fact [**21] precluding summary judg-
ment. The district court appears to have con-
cluded that this expert testimony was not rel-
evant to primary effect analysis.

We agree with the district court’s treatment of
this evidence. HN10 Testimony by expert wit-
nesses does not raise a genuine issue of mate-
rial fact where it is of little use in determining
whether a practice is unconstitutional. See,
e.g., Aguillard, 482 U.S. at 594-96. The Su-
preme Court generally has not relied on expert
testimony to determine whether a school prac-
tice reasonably appears to endorse religion. See,
e.g., Zobrest v. Catalina Foothills Sch. Dist.,
125 L. Ed. 2d 1, 113 S. Ct. 2462 (1993). In-
stead of engaging in a ″battle of the experts″ in
deciding Establishment Clause cases, cf. Agu-
illard, 482 U.S. at 596, courts have relied upon
assumptions about a ″hypothetical observer″
(in this case a hypothetical child) to determine
whether a government action conveys an en-
dorsement of religion. Kreisner, 1 F.3d at 784.
The expert testimony offered [**22] by the
Browns has little relevance to this inquiry.

Further, the Browns characterize their prof-
fered expert testimony as demonstrating that the
Challenged Selections, through the use of
neuro-linguistic programming, gradually and
subconsciously will ″foster and promote″ a
magical world view that renders children suscep-
tible to future control by occult groups and
more likely to become involved in occult prac-
tices later in their lives. Such testimony is ir-
relevant to the primary effect test, which deter-

Page 7 of 11

27 F.3d 1373, *1381; 1994 U.S. App. LEXIS 14673, **18

 
INTERVENOR'S EXHIBIT 20



mines whether a government action will have
the primary or ″direct and immediate″ effect of
advancing religion. The claimed long-term pro-
pensity for involvement in the occult through
neuro-linguistic programming clearly is not
such a primary or ″direct and immediate″ ef-
fect.

5

The Browns argue that a failure by this panel
to find that the Challenged Selections endorse
witchcraft would discriminate against Christi-
anity and other popular religions. Their argu-
ment rests on their observation that it would
″obviously″ violate the Establishment Clause if
Impressions selections were to require chil-
dren intentionally to perform, for example, a
baptism, to take communion or to chant a ro-
sary.

[**23] These hypothetical examples are distin-
guishable from the Challenged Selections. Bap-
tism, communion, and the rosary are ″overt
religious exercises,″ performed for sectarian pur-
poses. See Weisman, 112 S. Ct. at 2656,
2661. Mimicry of them by public school chil-
dren thus more likely, though perhaps not nec-
essarily, see supra n.6, would give the appear-
ance of an endorsement of religion. In contrast,
the activities in the Challenged Selections are
fantasy activities, drawn from a secular source
and used for a secular purpose, that happen
to resemble religious practices. They are not
″overt religious exercises″ that raise Establish-
ment Clause concerns. Consequently, we do
not believe that affirmance of the district court’s
judgment will lead to [*1383] disparate ad-
verse treatment of popular religions.

6

Finally, the Browns argue that the School Dis-
trict’s use of the Challenged Selections deni-
grates Christianity and makes Christians feel like
outsiders. Their argument relies on their asser-
tion that the alleged witchcraft activities in
the Challenged Selections are repugnant to their
religious beliefs.

For the reasons expressed above, a child’s
[**24] subjective perception that a state ac-

tion disapproves of or is hostile toward his or
her religion is not, by itself, sufficient to estab-
lish an Establishment Clause violation. A
party must show that an objective observer in
the position of an elementary school student
would have this view. The purported state hos-
tility toward or disapproval of Christianity con-
sists of the alleged coincidental resemblance
of the Challenged Selections to rituals and prac-
titioners of witchcraft. For the same reasons
that the use of these selections does not en-
dorse witchcraft, it does not evince hostility to-
ward or otherwise disapprove of Christianity.

The Browns have not persuaded us that the sec-
ond, ″effects,″ prong of Lemon has been vio-
lated here.

C

The third prong of the Lemon test prohibits a
practice that fosters an excessive entanglement
of the state with religion. Lemon, 403 U.S.
at 612. HN11 ″In order to determine whether
the government entanglement with religion is
excessive, we must examine the character
and purpose of the institutions that are benefit-
ted, the nature of the aid that the State pro-
vides, and the resulting relationship [**25] be-
tween the government and the religious
authority.″ Id. at 615. The Browns assert that Im-
pressions fosters excessive entanglement by
generating political divisiveness ″along reli-
gious lines″ and requiring undue state surveil-
lance of the purportedly religious-oriented as-
pects of the curriculum.

1HN12 ″Although political divisiveness has
been considered in establishment clause cases,
it has never been relied upon as an indepen-
dent ground for holding a government practice
unconstitutional.″ Cammack v. Waihee, 932
F.2d 765, 781 (9th Cir. 1991) (internal citations
and quotations omitted), cert. denied, 120 L.
Ed. 2d 898, 112 S. Ct. 3027 (1992); L. Tribe,
American Constitutional Law § 14-11, at
1229-30 (1988). Because the Browns lack any
other basis for their Establishment Clause
claim, any purported political divisiveness
caused by use of the Impressions series is insuf-
ficient to create an appearance of endorse-
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ment or disapproval of religion.

Further, the district court concluded that the po-
litical divisiveness doctrine did not apply
because [**26] the use of the Impressions cur-
riculum did not involve a direct financial sub-
sidy by the government to a religious church-
sponsored school. We agree with the district
court. HN13 The political divisiveness doctrine
generally is applied only in cases involving di-
rect government subsidies to sectarian institu-
tions. See L. Tribe, American Constitutional
Law § 14-11, at 1229. The doctrine also has been
applied recently in cases in which the govern-
ment intentionally involved itself in overt, fun-
damental religious exercises or issues. See,
e.g., Weisman, 112 S. Ct. at 2655-56 (school’s
selection of clergy to conduct graduation
prayer created significant risk of divisiveness);
see also Feminist Women’s Health Center v.
Philibosian, 157 Cal. App. 3d 1076, 203 Cal.
Rptr. 918, 926 (Cal. App. 1984) (city’s giving of
aborted fetuses to religious groups for mock
burial would have aggravated ″one of the most
emotionally explosive issues in today’s firma-
ment″), cert. denied, 470 U.S. 1052, 84 L. Ed. 2d
816, 105 S. Ct. 1752 (1985). Unlike those
[**27] cases, the School District’s use of the

Challenged Selections is not an intentional ef-
fort to aid overtly religious exercises and is-
sues. The district court’s decision not to ap-
ply the political divisiveness doctrine thus was
proper.

2

The Browns argue that the use of the Chal-
lenged Selections will involve the [*1384] state
in excessive administrative surveillance of the
School District’s curriculum and its teachers to
ensure that witchcraft is not endorsed. The
Browns claim that the School District’s appoint-
ment of a curriculum review committee to con-
sider the purported religious content of the Im-
pressions curriculum demonstrated an excessive
administrative entanglement. This one-time re-
view, which was conducted in response to
the complaints of, among others, the Browns,
clearly does not cause the School District to be-
come entangled with religion. Fleischfresser,
15 F.3d at 689. However, even if the review had

entangled the School District with religion at
that time, this is irrelevant to whether the School
District continues to be entangled with reli-
gion. Kreisner, 1 F.3d at 789.

The Browns further contend that the School
[**28] District will have to monitor the imple-

mentation of the Challenged Selections in the
future. However, since the use of these selec-
tions does not endorse or disapprove of reli-
gion, no future monitoring of Impressions will
be necessary.

The Browns have failed to persuade us that
any of the three prongs of the Lemon test has
been breached here. We conclude, therefore, that
the School District has not violated the fed-
eral Establishment Clause in its use of the Im-
pressions series.

III

The Browns also bring pendent claims under
the California Constitution. We first consider
whether the district court should have abstained
under the doctrine of Texas Railroad Commis-
sion v. Pullman Co., 312 U.S. 496, 85 L. Ed.
971, 61 S. Ct. 643 (1941). HN14 The district
court’s decision not to abstain is reviewed for
abuse of discretion. Ellis v. City of La Mesa,
990 F.2d 1518, 1522 (9th Cir. 1993).

HN15 Abstention under Pullman is appropriate
where (1) the state’s constitution contains a
provision unlike any in the federal Constitution
and (2) state court construction of an unclear
provision might make federal [**29] ruling un-
necessary. Ellis, 990 F.2d at 1522. Both of
these conditions are present for the Browns’
claims under the No Preference Clause, article
XVI, section 5, and article IX, section 8 of
the California Constitution. Further, although
California’s Establishment Clause is nearly
identical to the federal Establishment Clause,
California courts have indicated that the state
version is not limited by interpretations of
its federal antecedent. Sands v. Morongo Unif.
Sch. Dist., 53 Cal. 3d 863, 281 Cal. Rptr. 34, 45,
809 P.2d 809 (Cal. 1991), cert. denied, 120 L.
Ed. 2d 897, 112 S. Ct. 3026 (1992).

Nevertheless, this court recently has interpreted
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Pullman to permit review of claims based
upon almost all of these provisions of the Cali-
fornia Constitution. See Ellis, 990 F.2d 1518.
Thus, we must conclude that the district court’s
decision not to abstain was not an abuse of dis-
cretion. Id.

A

HN16 The Establishment Clause of the Califor-
nia Constitution states that ″the Legislature
shall make no law respecting the establishment
[**30] of religion.″ Cal. Const. art. I, § 4.

As under the federal Establishment Clause,
HN17 the CaliforniaEstablishment Clause gen-
erally prohibits public schools from requiring
their students to engage in religious ritual.
Sands, 281 Cal. Rptr. at 38-42. No Califor-
nia decision suggests, however, that the Califor-
niaEstablishment Clause goes beyond its fed-
eral counterpart to prohibit school exercises that
coincidentally resemble religious rituals. We
thus believe that, if confronted with this ques-
tion, California courts would uphold the use of
the Challenged Selections from state constitu-
tional attack.

B

HN18 California’s No Preference Clause
reads: ″Free exercise and enjoyment of religion
without discrimination or preference are guar-
anteed.″ Cal. Const. art. I, § 4. HN19 Califor-
nia courts have interpreted the No Preference
Clause to require that the government neither
prefer one religion over another nor appear
to act preferentially. Sands, 281 Cal. Rptr. at
45.

The Challenged Selections were not created or
incorporated into the Impressions curriculum
[*1385] for the purpose of preferring [**31]

or advancing witchcraft. Also, as discussed
above, the use of the Challenged Selections will
not give the appearance that the School Dis-
trict is endorsing witchcraft. These facts, in ad-
dition to the fact that the Challenged Selec-
tions are among a wide variety of other cultural
selections, indicate that the use of these selec-
tions will not evince a preference for witch-
craft. See Okrand v. City of Los Angeles, 207
Cal. App. 3d 566, 254 Cal. Rptr. 913 (Cal. App.

1989). There is no violation of the No Prefer-
ence Clause.

C

HN20 Article XVI, section 5 of the California
Constitution states that ″neither the Legislature,
nor any . . . school district, . . . shall ever . . .
pay from any public fund whatever, or grant any-
thing to or in aid of any religious sect,
church, creed, or sectarian purpose.″ Cal.
Const. art. XVI, § 5. HN21 A two-part test de-
termines whether governmental aid violated
this provision: ″We consider first whether the
aid is direct or indirect, and second whether the
nature of the aid is substantial or incidental.″
Sands, 281 Cal. Rptr. at 66 (Mosk, J., concur-
ring).

Impressions [**32] was not authored or ad-
opted for the purpose of aiding witchcraft. In ad-
dition, the School District’s use of Impres-
sions does not give the reasonable appearance
that the state is endorsing witchcraft. Finally, Im-
pressions does not use any actual witchcraft
ritual. Any aid to witchcraft through the use of
the Challenged Selections thus can be only in-
direct and incidental. There is no violation of ar-
ticle XVI, section 5.

D

HN22 Article IX, section 8 of the California
Constitution provides that no ″sectarian or de-
nominational doctrine [shall] be taught, or in-
struction thereon be permitted, directly or indi-
rectly, in any of the common schools of this
State.″ Cal. Const. art. IX, § 8. The Chal-
lenged Selections were chosen for reasons unre-
lated to the religion of witchcraft, and the use
of the Challenged Selections does not appear to
endorse religion. HN23 The use of exercises
that coincidentally resemble practices of witch-
craft therefore does not teach the religion of
witchcraft even indirectly. There is no violation
of article IX, section 8.

IV

The Browns do not raise a genuine issue of ma-
terial fact that a violation of the United States
or California Constitutions has occurred. Sum-
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mary [**33] judgment in favor of the School
District is therefore

AFFIRMED.
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OPINION BY: Richard C. Tallman

OPINION

[*957] TALLMAN, Circuit Judge:

We consider whether a public school district
infringes the First Amendment liberties of one of its
teachers when it orders him not to use his public position
as a pulpit from which to preach his own views on the
role of God in our Nation's history to the captive students
in his mathematics classroom. The answer is clear: it does
not.

When Bradley Johnson, a high school calculus
teacher, goes to work and performs the duties he is paid
to perform, he speaks not as an individual, but as a public
employee, and the school district is free to "take
legitimate and appropriate steps to ensure that its message
is neither garbled nor distorted." Rosenberger v. Rector &
Visitors of the Univ. of Va., 515 U.S. 819, 833, 115 S. Ct.
2510, 132 L. Ed. 2d 700 (1995). [**3] Just as the
Constitution would not protect Johnson were he to decide
that he no longer wished to teach math at all, preferring to
discuss Shakespeare rather than Newton, it does not
permit him to speak as freely at work in his role as a
teacher about his views on God, our Nation's history, or

God's role in our Nation's history as he might on a
sidewalk, in a park, at his dinner table, or in countless
other locations.

Because we further conclude that the school district
did not violate Johnson's rights under either the
Establishment or Equal Protection clauses of the United
States Constitution, as applied by the Fourteenth
Amendment,1 we reverse the [*958] district court's
award of summary judgment to Johnson and remand with
instructions to enter summary judgment in favor of the
Poway Unified School District and its officials on all
federal and state claims.2

1 The First Amendment provides:

Congress shall make no law
respecting an establishment of
religion, or prohibiting the free
exercise thereof; or abridging the
freedom of speech, or of the press;
or the right of the people peaceably
to assemble, and to petition the
Government for a redress of
grievances.

Section 1 of the Fourteenth Amendment [**4]
provides, in relevant detail:

No State shall . . . deprive any
person of life, liberty, or property,
without due process of law; nor
deny to any person within its
jurisdiction the equal protection of
the laws.

"The term 'liberty' in the Fourteenth Amendment
to the Constitution makes the First Amendment
applicable to the States." McIntyre v. Ohio
Elections Comm'n, 514 U.S. 334, 336 n.1, 115 S.
Ct. 1511, 131 L. Ed. 2d 426 (1995).
2 We resolve these state law claims against
Johnson and reverse the district court in a separate
memorandum disposition filed concurrently with
this opinion.

I

Bradley Johnson has spent more than 30 years
teaching math to the students of the Poway Unified
School District of San Diego County, California. In
August 2003, he moved to the newly opened Westview
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High School to teach calculus and algebra. He teaches
there still and is the faculty sponsor of the school's
student Christian club.

In late 2006, a fellow teacher at Westview set this
action in motion when he questioned Dawn Kastner, the
newly hired principal of Westview, about two large
banners prominently displayed in Johnson's classroom.
Kastner, who had also heard about Johnson's banners
from a student and another teacher, went to Johnson's
classroom [**5] to see the banners for herself. What she
found surprised her. In Johnson's classroom, two large
banners, each about seven-feet wide and two-feet tall,
hung on the wall. See Appendix. One had red, white, and
blue stripes and stated in large block type: "IN GOD WE
TRUST"; "ONE NATION UNDER GOD"; "GOD
BLESS AMERICA"; and, "GOD SHED HIS GRACE
ON THEE."3 The other stated: "All men are created
equal, they are endowed by their CREATOR." On that
banner, the word "creator" occupied its own line, and
each letter of "creator" was capitalized and nearly double
the size of the other text.

3 Each of these phrases appears in official and
historical texts. For example, "In God We Trust"
is the official motto of the United States, and
"One Nation Under God" is a line from the Pledge
of Allegiance.

Kastner recalled being overwhelmed by the size of
the banners. She remembered walking into Johnson's
class "and going, 'Wow, these are really big.'" She was
more concerned, though, about the message. "It was a
math class," she later explained. "There were a lot of
phrases that individually or in context were not
problematic at all. But because they were taken out of
context and very large, they became a promotion [**6]
of a particular viewpoint"--a religious viewpoint "that
might make students who didn't share that viewpoint
uncomfortable." The "common thread in all of those were
the words 'God, Creator.' Those were all sort of pulled
out of the context of their original [meaning] -- and the
signs were, like, 10 feet, 7 feet, something like that.
There were two very large signs."

Unsure as to what she should do, Kastner called
Melavel Robertson, one of Poway's assistant
superintendents. She described the banners to Robertson
and told her that "some people [had] mention[ed] that
they don't know why these signs are allowed in the
classroom, and I just saw what they're talking about." At

Robertson's request, she had pictures taken of Johnson's
banners and sent to Robertson, who forwarded them to
Bill Chiment, the assistant superintendent tasked with
"legal issues."

While waiting for further direction from the
superintendent's office, Kastner met with Johnson to talk
about his banners. She told him that she felt the signs
might inappropriately emphasize the words "God" and
"Creator" and suggested that his displays might be more
appropriate if the passages were each displayed in the
context of the historical [**7] artifact or document from
which they were pulled. "We talked about the possibility
of putting the [*959] entire thing up in context so if a
phrase was from the Declaration [of Independence], put
the entire Declaration up." Also, "we talked about taking
a smaller version of that and having smaller -- smaller
expressions of his personal beliefs around his desk area."

Kastner asked Johnson to consider how a student of a
different faith might feel if they walked into his
classroom and saw his banners. "[T]hey may feel like,
'Wow, I'm not welcome,' or 'I'm not gonna fit in this
classroom.' And they may feel bad. And I can't imagine
that that would ever be your intent." Johnson was not
convinced. According to Kastner, he told her, "Dawn,
sometimes that's necessary," and refused to either remove
his banners or display the more contextual versions the
school offered to provide.4 He explained that he had
displayed the banners in some form or another since
1982, that they simply contained patriotic phrases, and
that he considered it his "right to have them up."

4 For example, the school offered to provide,
and did provide, Johnson with a large poster of a
quarter that displayed the phrase "In [**8] God
We Trust" in context.

After the meeting with Johnson, Kastner spoke with
Chiment and informed him of their discussion.
Eventually, the full school board approved the decision to
order Johnson to remove the banners. On January 19,
2007, Chiment phoned Johnson and told him that he
would need to remove his banners. Four days later,
Chiment followed up his phone call with a letter directing
Johnson to review Poway Unified School District
Administrative Procedure 3.11.2, "The Teaching of
Controversial Issues," as well as California Education
Code § 51511.5 He told Johnson to pay particular care to
Poway's requirement that teachers "[f]ollow the
requirements on prohibited instruction as contained in the
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California Education Code" and "[d]istinguish between
teaching and advocating, and refrain from using
classroom teacher influence to promote partisan or
sectarian viewpoints."

5 That section provides:

Nothing in this code shall be
construed to prevent, or exclude
from the public schools, references
to religion or references to or the
use of religious literature, dance,
music, theatre, and visual arts or
other things having a religious
significance when such references
or uses do not constitute [**9]
instruction in religious principles
or aid to any religious sect, church,
creed, or sectarian purpose and
when such references or uses are
incidental to or illustrative of
matters properly included in the
course of study.

Chiment explained that the "prominent display of
these brief and narrow selections of text from documents
and songs without the benefit of any context and of a
motto, all of which include the word 'God' or 'Creator' has
the effect of using your influence as a teacher to promote
a sectarian viewpoint." He added that these uses also
constituted "aid to a particular religious sect, creed, or
sectarian purpose" because they were "not incidental or
illustrative of matters properly included in your course of
study as a teacher of mathematics."

Johnson complied with the district's order and
removed his banners. Shortly thereafter, he filed suit in
federal court, alleging that Poway had violated his rights
under the First and Fourteenth amendments of the United
States Constitution, and article I, sections 2 and 4, of the
California Constitution. He sought declaratory and
injunctive relief.

After the lawsuit was filed, Johnson conducted site
inspections at all four high schools [**10] in the school
district. He identified and photographed a lengthy list of
items he believed displayed sectarian viewpoints,
including Tibetan prayer flags; a John Lennon poster with
"Imagine" lyrics; a Mahatma Gandhi poster; a poster of
[*960] Gandhi's "7 Social Sins"; a Dalai Lama poster; a

poster that says, "The hottest places in hell are reserved
for those who in times of great moral crisis, maintain
their neutrality"; and a poster of Malcolm X.6 Both
parties also deposed school officials, including Kastner
and Chiment, and some teachers, including Johnson. In
his deposition, Johnson initially maintained that his
banners were purely patriotic with no religious purpose.
When pressed, however, he stated:

My purpose was to celebrate our
national heritage of -- and the national
motto saying the Pledge of Allegiance. I
know that there's -- you know, is it God or
is it -- or is there no God. If that's the
choice, then this is espousing God as
opposed to no God, I'll say that, but not
any particular God.

He later added, in regard to his selections, "I'm not
intending to highlight or promote any of that kind of
religious background because I don't know what it was.
I'm trying to highlight the religious [**11] heritage and
nature of our nation, that we have that as a foundation."

6 We identify only those materials that could
possibly be construed as religious. The remaining
displays are ultimately immaterial to our inquiry.

On August 14, 2009, cross-motions for summary
judgment were filed. On February 25, 2010, the district
court granted Johnson summary judgment on each of his
claims. It concluded that Poway had created a limited
public forum for teacher speech in its classrooms and had
impermissibly limited Johnson's speech based upon his
viewpoint. It granted Johnson declaratory relief and
ordered Poway not to interfere with Johnson's future
display. It also found that the school officials were not
entitled to qualified immunity and ordered each to pay
nominal damages. Johnson later moved for attorney's fees
in the amount of $240,563.15. That motion has been
stayed pending the outcome of Poway's timely appeal.

II

We have jurisdiction under 28 U.S.C. § 1291, and we
review de novo the district court's grant of summary
judgment to "determine, viewing the evidence in the light
most favorable to the nonmoving party and drawing all
justifiable inferences in its favor, whether there are any
genuine [**12] issues of material fact and whether the
moving party is entitled to judgment as a matter of law."
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Orr v. Bank of Am., NT & SA, 285 F.3d 764, 772 (9th
Cir. 2002). Because the parties filed cross-motions for
summary judgment, we consider each party's evidence to
evaluate whether summary judgment was appropriate.
Fair Hous. Council of Riverside Cnty., Inc. v. Riverside
Two, 249 F.3d 1132, 1136 (9th Cir. 2001).

III

We consider the district court's determination that
Poway violated Johnson's rights under the Free Speech
and Establishment clauses of the First Amendment, as
well as his equal protection rights under the Fourteenth
Amendment.

A

We address first whether the district court erred in
holding that Poway violated Johnson's federal free speech
rights when it ordered that he no longer display his
banners in his classroom.

In undertaking this inquiry, we consider whether the
court erred in applying a pure forum-based analysis rather
than the Pickering-based inquiry crafted by the Supreme
Court to measure the constitutionality of the
government's curtailment of government-employee
speech. Pickering v. Bd. of Educ. of Twp. High Sch. Dist.
205, Will Cnty., Ill., 391 U.S. 563, 568, 88 [*961] S. Ct.
1731, 20 L. Ed. 2d 811 (1968) ("[T]he [**13] State has
interests as an employer in regulating the speech of its
employees that differ significantly from those it possesses
in connection with regulation of the speech of the
citizenry in general."). Because we hold that Pickering's
employee-speech analysis controls, we further consider
whether Poway's actions ran afoul of the sequential
five-step Pickering-based test we adopted in Eng v.
Cooley, 552 F.3d 1062, 1070-72 (9th Cir. 2009). As we
can conceive of no basis for concluding that Johnson's
speech was protected, we reverse the district court's
award of summary judgment on this issue and remand
with instructions to enter judgment in favor of Poway.

1

To some degree, we can understand the district
court's mistake. An analysis of the government's
regulation of speech ordinarily hinges on the context, or
forum, in which the speech takes place. See, e.g., Perry
Educ. Ass'n v. Perry Local Educators' Ass'n, 460 U.S. 37,
44-46, 103 S. Ct. 948, 74 L. Ed. 2d 794 (1983). Under

that traditional rubric, the government's power is at its
least when speech takes place in a public forum, is
greater when it is regulating speech in a limited public
forum, and is at its greatest when regulating speech in a
non-public forum. Id.

However, [**14] the Supreme Court has held that
where the government acts as both sovereign and
employer, this general forum-based analysis does not
apply. Pickering, 391 U.S. at 568; accord Garcetti v.
Ceballos, 547 U.S. 410, 417-19, 126 S. Ct. 1951, 164 L.
Ed. 2d 689 (2006); City of San Diego, Cal. v. Roe, 543
U.S. 77, 80, 125 S. Ct. 521, 160 L. Ed. 2d 410 (2004)
("[A] governmental employer may impose certain
restraints on the speech of its employees, restraints that
would be unconstitutional if applied to the general
public."). Instead, the Court applies a distinct
Pickering-based analysis that "reconcile[s] the
employee's right to engage in speech and the government
employer's right to protect its own legitimate interests in
performing its mission." Roe, 543 U.S. at 82.

As initially described in Pickering, this analysis
required only that courts balance "'the interests of the
[public employee], as a citizen, in commenting upon
matters of public concern and the interest of the State, as
an employer, in promoting the efficiency of the public
services it performs through its employees.'" Eng, 552
F.3d at 1070 (alteration in original) (quoting Pickering,
391 U.S. at 568). Since Pickering, however, the test has
evolved. See, e.g., Ceballos, 547 U.S. at 423-24, 426
(speech [**15] must not be made pursuant to duties as
employee); Roe, 543 U.S. at 82-83 ("speech must touch
on a matter of 'public concern'" (citing Connick v. Myers,
461 U.S. 138, 143, 103 S. Ct. 1684, 75 L. Ed. 2d 708
(1983)); Mt. Healthy City Sch. Dist. Bd. of Educ. v.
Doyle, 429 U.S. 274, 285-86, 97 S. Ct. 568, 50 L. Ed. 2d
471 (1977) (causation). We have distilled this evolution
into a "sequential fivestep" inquiry:

(1) whether the plaintiff spoke on a
matter of public concern; (2) whether the
plaintiff spoke as a private citizen or
public employee; (3) whether the plaintiff
's protected speech was a substantial or
motivating factor in the adverse
employment action; (4) whether the state
had an adequate justification for treating
the employee differently from other
members of the general public; and (5)
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whether the state would have taken the
adverse employment action even absent
the protected speech.

Eng, 552 F.3d at 1070. Notably, "because these are
sequential steps," a plaintiff's failure to satisfy a single
one "necessarily [*962] concludes our inquiry." Huppert
v. City of Pittsburg, 574 F.3d 696, 703 (9th Cir. 2009).

Despite Pickering and its progeny, the district court
concluded that "the Pickering balancing test for
government employee speech is the wrong test to [**16]
apply" to measure the legality of Poway's actions.
Johnson v. Poway Unified Sch. Dist., No.
3:07-cv-783-BEN-WVG, 2010 U.S. Dist. LEXIS 25301,
2010 WL 768856, at *8 (S.D. Cal. Feb. 25, 2010). It
rested this conclusion on a single fact--that Johnson's
speech occurred in school, noting "'[i]t can hardly be
argued that either students or teachers shed their
constitutional rights to freedom of speech or expression at
the schoolhouse gate.'" 2010 U.S. Dist. LEXIS 25301,
[WL] at *7 (alteration in original) (quoting Tinker v. Des
Moines Indep. Cmty. Sch. Dist., 393 U.S. 503, 506, 89 S.
Ct. 733, 21 L. Ed. 2d 731 (1969) (emphasis added)). On
appeal, Johnson urges us to follow suit. We decline his
invitation.

Contrary to Johnson's belief and the district court's
determination, no justifiable cause exists for refusing to
apply our Pickering-based analysis to Johnson's claim.
See Tucker v. Cal. Dep't of Educ., 97 F.3d 1204, 1210
(9th Cir. 1996) (applying Pickering) ("Casting these red
herrings aside, we look instead to applicable doctrine,
which is found in the case law governing employee
speech in the workplace."); see also Berry v. Dep't of Soc.
Servs., 447 F.3d 642, 649-50 (9th Cir. 2006) (rejecting an
employee's contention that a "stricter test" than our
Pickering-based analysis should [**17] apply when the
underlying speech is religious); Downs v. L.A. Unified
Sch. Dist., 228 F.3d 1003, 1016 (9th Cir. 2000).7 First,
our "school speech" precedent in no way suggests that
Pickering does not control in cases of in-school teacher
speech. Not one of those cases relied upon by the district
court applied a Pickering-based analysis because not one
involved a government employee--a fact that renders
Pickering's absence not only unsurprising, but necessary.
Compare Johnson, 2010 U.S. Dist. LEXIS 25301, 2010
WL 768856, at *8 (citing cases), with Hazelwood Sch.
Dist. v. Kuhlmeier, 484 U.S. 260, 266, 108 S. Ct. 562, 98
L. Ed. 2d 592 (1988) (student journalists); Truth v. Kent

Sch. Dist., 542 F.3d 634, 648-49 (9th Cir. 2008) (student
Bible club), overruled on other grounds by L.A. Cnty.,
Cal. v. Humphries, 131 S. Ct. 447, 178 L. Ed. 2d 460
(2010); Flint v. Dennison, 488 F.3d 816, 830 (9th Cir.
2007) (student); and Hills v. Scottsdale Unified Sch. Dist.
No. 48, 329 F.3d 1044, 1048-50 (9th Cir. 2003) (per
curiam) (religious non-profit corporation).

7 Johnson argues that Downs is immaterial to a
Pickering-based inquiry. We disagree. Downs
recognized that the threshold inquiry in
employee-speech cases is whether the citizen or
the government was speaking. Downs, 228 F.3d
at 1011-12 [**18] ("Rather than focusing on
what members of the public might perceive
Downs's speech to be, in this case we find it more
helpful to focus on who actually was responsible
for the speech . . . ."). Six years later, the Court
did the same in Ceballos. 547 U.S. at 421.
Because we now undertake that very inquiry
under step two of Eng, see 552 F.3d at 1070,
Downs is not only relevant, it largely controls.

Pickering and Tinker are not mutually exclusive
concepts. Tinker, 393 U.S. at 506 ("First Amendment
rights, applied in light of the special characteristics of the
school environment, are available to teachers and
students." (emphasis added)). The very basis for
undertaking a Pickering-based analysis of teacher speech,
whether in-class or out, is the Court's recognition that
teachers do not "relinquish the First Amendment rights
they would otherwise enjoy as citizens to comment on
matters of public interest in connection with the operation
of the public schools in which they work." Pickering, 391
U.S. at 568. That much should be evident from the test
itself, [*963] which requires that we "balance between
the interests of the teacher, as a citizen, . . . and the
interest of the State." Id. (emphasis [**19] added);
accord Ceballos, 547 U.S. at 418 (noting that absent a
First Amendment right there can be no First Amendment
claim).

Thus, to do as Johnson suggests would require us to
ignore that Pickering itself concerned a school district's
attempt to curtail the out-of-school speech of a high
school teacher. 391 U.S. at 564, 568. It would require us
to forget the very rationale undergirding the Court's
creation of the Pickering doctrine: that "[w]hen a citizen
enters government service, the citizen by necessity must
accept certain limitations on his or her freedom," or else

Page 6
658 F.3d 954, *961; 2011 U.S. App. LEXIS 18882, **15;

113 Fair Empl. Prac. Cas. (BNA) 358; 32 I.E.R. Cas. (BNA) 1409

 
INTERVENOR'S EXHIBIT 21



"there would be little chance for the efficient provision of
public services." Ceballos, 547 U.S. at 418 (citing
Connick, 461 U.S. at 143 ("[G]overnment offices could
not function if every employment decision became a
constitutional matter.")). It would require that we
somehow conclude that a teacher's in-school speech
warrants greater protection than his or her out-of-school
speech--a proposition directly at odds with the common
understanding of Pickering and its progeny. Id. at 423-24
(explaining that "public statements" made "outside the
course of performing . . . official duties" engender the
greatest "First Amendment [**20] protection because
that is the kind of activity engaged in by citizens who do
not work for the government"); see Downs, 228 F.3d at
1016.

Moreover, addressing similar claims in similar
contexts, we have refused to unnecessarily narrow
Pickering's application. Berry, 447 F.3d at 649 (declining
to apply a forum-based analysis to evaluate the
government's curtailment of an employee's religious
speech "because [the forum analysis] does not take into
consideration the employer's interests that led the
Supreme Court to adopt the Pickering balancing test in
the first place."); id. at 650 ("Here, Mr. Berry contends
that his speech is protected under the First Amendment as
religious speech, rather than as comments upon matters
of public concern. Nonetheless, we conclude that the
Pickering balancing approach applies regardless of the
reason an employee believes his or her speech is
constitutionally protected."); Tucker, 97 F.3d at 1210.

So too have our sister circuits. When addressing
claims concerning in-school teacher speech, each has
applied Pickering to measure the constitutionality of the
government's conduct. E.g., Evans-Marshall v. Bd. of
Educ. of Tipp City Exempted Vill. Sch. Dist., 624 F.3d
332, 340 (6th Cir. 2010); [**21] Borden v. Sch. Dist. of
East Brunswick, 523 F.3d 153, 171 (3d Cir. 2008)
(holding under Pickering-based analysis that school
could prohibit faculty participation in student-initiated
prayer); Lee v. York Cnty. Sch. Div., 484 F.3d 687, 700
(4th Cir. 2007) (holding under a Pickering-based analysis
that a school board did not infringe the rights of a teacher
when it ordered him to remove religious material from a
classroom bulletin board); Brammer-Hoelter v. Twin
Peaks Charter Acad., 492 F.3d 1192, 1204 (10th Cir.
2007); Williams v. Dallas Indep. Sch. Dist., 480 F.3d
689, 694 (5th Cir. 2007); Mayer v. Monroe Cnty. Cmty.
Sch. Corp., 474 F.3d 477, 479-80 (7th Cir. 2007)

(applying Pickering-based test and holding that "the
[F]irst [A]mendment does not entitle primary and
secondary teachers, when conducting the education of
captive audiences, to cover topics, or advocate
viewpoints, that depart from the curriculum adopted by
the school system"). We see no reason to depart from
their company.

In sum, we think it plain that the appropriate guide
for measuring the legality of the government's
curtailment of employee speech in the workplace,
including that of [*964] teachers, would be that
Supreme Court [**22] "case law governing employee
speech in the workplace." See Tucker, 97 F.3d at 1210
(citing Pickering); see also Downs, 228 F.3d at 1012,
1015. The district court erred by declining to apply the
controlling Pickering-based analysis.

2

Having identified the Pickering-based approach as
the appropriate standard by which to measure Poway's
conduct, we apply our five-step Pickering-based analysis
to determine whether Poway violated Johnson's federal
free speech rights when it ordered that he remove his
banners from his classroom.8

8 Ordinarily, we would remand the matter to
allow the district court to first pass on the issue.
However, because the record fails to establish any
genuine issues of material fact that would
preclude us from resolving the legal questions
presented under our Eng analysis, and because the
parties briefed and argued the issue, we are
adequately informed and think it expedient to
resolve the matter. See Thomas v. Or. Fruit Prods.
Co., 228 F.3d 991, 995 (9th Cir. 2000).

Applying that standard, we conclude that there is no
legitimate question as to whether the school violated
Johnson's rights--it did not. Downs, 228 F.3d at 1016; see
Evans-Marshall, 624 F.3d at 340; Mayer, 474 F.3d at
479-80; [**23] Edwards v. Cal. Univ. of Pa., 156 F.3d
488, 491 (3d Cir. 1998) ("[A]lthough a teacher's
out-of-class conduct, including her advocacy of particular
teaching methods, is protected, her in-class conduct is
not." (citation and internal quotation marks omitted)); see
also Borden, 523 F.3d at 171; Lee, 484 F.3d at 700.
Though we do not lightly conclude that Johnson
surpasses Eng-step one, "(1) whether the plaintiff spoke
on a matter of public concern," 552 F.3d at 1070, we
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recognize that our hesitation is driven not by the nature of
the speech itself but by the "in-school" setting and
opportunity for that speech. These concerns underlie our
inquiry under Eng-step two, "(2) whether the plaintiff
spoke as a private citizen or public employee," id. at
1071 (relying on Ceballos, 547 U.S. at 423-24), and lead
us to conclude that Johnson spoke as an employee, not as
a citizen. Accordingly, we climb no further. Huppert, 574
F.3d at 703 ("[F]ailure to meet one [step] necessarily
concludes our inquiry.").

a

Under Eng, Johnson must first demonstrate that his
banners "touched upon a matter of public concern."
Connick, 461 U.S. at 149; Eng, 552 F.3d at 1070.

This inquiry "is one of law, not fact." Connick, 461
U.S. at 148 n.7. [**24] And our aim, at least in theory, is
simple: to determine whether the content of the
employee's speech is sufficiently important to the public
that its curtailment "warrant[s] judicial review." Berry,
447 F.3d at 649; accord Roe, 543 U.S. at 82-83.

To put theory into practice, we undertake a
"generalized analysis of the nature of the speech."
Desrochers v. City of San Bernardino, 572 F.3d 703, 709
(9th Cir. 2009); see Weeks v. Bayer, 246 F.3d 1231, 1234
(9th Cir. 2001) (declining to adopt "rigid multi-part tests
that would shoehorn communication into ill-fitting
categories"). Under that analysis, we consider generally
"the content, form, and context of a given statement, as
revealed by the whole record," id. (quoting Connick, 461
U.S. at 147-48), to ascertain whether speech "fairly can
be said to relate to 'any matter of political, social, or other
concern to the community,'" Huppert, 574 F.3d at 703
(quoting Connick, 461 U.S. at 147-48).

[*965] Of the three concerns, content is king.
Desrochers, 572 F.3d at 710. It is "the greatest single
factor in the Connick inquiry," id., and our primary
concern. See, e.g., Rankin v. McPherson, 483 U.S. 378,
386-87, 107 S. Ct. 2891, 97 L. Ed. 2d 315 (1987); Givhan
v. W. Line Consol. Sch. Dist., 439 U.S. 410, 414-16, 99 S.
Ct. 693, 58 L. Ed. 2d 619 (1979).9 [**25] Form and
context only truly inform our legal inquiry in those
"close" cases where "the subject matter of a statement is
only marginally related to issues of public concern."
Desrochers, 572 F.3d at 710 (quoting Johnson v.
Multnomah Cnty., Or., 48 F.3d 420, 425 (9th Cir. 1995)).
In those cases, "the fact that [a statement] was made

because of a grudge or other private interest or to
co-workers rather than to the press may lead the court to
conclude that the statement does not substantially involve
a matter of public concern." Id. (quoting Multnomah
Cnty., 48 F.3d at 425).

9 In Rankin, for example, the Court concluded
that the private form of an employee's
speech--that the employee had spoken to a
co-worker during work hours in an informal and
private manner--could not negate the inherently
public character of her political speech. 483 U.S.
at 386-87; accord Roe, 543 U.S. at 84 ("[C]ertain
private remarks, such as negative comments about
the President of the United States, touch on
matters of public concern and should thus be
subject to Pickering balancing" regardless of the
manner in which they were conveyed. (discussing
Rankin)). Similarly, in Givhan, the Court rejected
the assertion that [**26] Mrs. Givhan, a public
high school teacher, had forfeited her First
Amendment interest in her speech protesting
"racial discrimination--a matter inherently of
public concern," Connick, 461 U.S. at 148
n.8--simply because she "arrange[d] to
communicate privately with h[er] employer rather
than to spread h[er] views before the public." 439
U.S. at 414-16.

In the present case, our crowning of content is
dispositive. Desrochers, 572 F.3d at 710; see Rankin,
483 U.S. at 386-87. Though Johnson maintains that his
banners express purely patriotic sentiments--that they
concern "well-known historical, patriotic phrases and
slogans central to our Nation's history"--it seems as plain
to us as it was to school officials that Johnson's banners
concern religion. As Johnson conceded at his deposition,
"[T]his is discussing God as opposed to no God . . . . I'm
trying to highlight the religious heritage and nature of our
nation, that we have that as a foundation." Moreover, his
after-the-fact statements merely reinforce the obvious.
One would need to be remarkably unperceptive to see the
statements "IN GOD WE TRUST," "ONE NATION
UNDER GOD," "GOD BLESS AMERICA," "GOD
SHED HIS GRACE ON THEE," and "All men are
[**27] created equal, they are endowed by their
CREATOR," as organized and displayed by Johnson and
not understand them to convey a religious message.10 See
Appendix.
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10 To be clear, we do not hold that these phrases
necessarily equate to speech concerning religion
in and of themselves. See, e.g., Newdow v. Rio
Linda Union Sch. Dist., 597 F.3d 1007, 1019-20
(9th Cir. 2010) (holding that the phrase, "under
God," did not render the Pledge of Allegiance
unconstitutional because "[w]e must examine the
Pledge as a whole" to take account of context).
Organized differently, such as in the context of
their historical significance, these terms may well
lack any overt religious import, id.--a reality
Poway itself recognized when it offered to
provide Johnson substitute posters. However, the
bare fact that Johnson pulled each phrase from a
non-religious historical text does not categorically
preclude us from concluding that he used these
otherwise innocuous phrases to convey a religious
message. Pleasant Grove City, Utah v. Summum,
555 U.S. 460, 129 S. Ct. 1125, 1136, 172 L. Ed.
2d 853 (2009). And it is his organization and his
selected emphasis on the words "God" and
"Creator" that drive our conclusion that the
banners [**28] concerned religion. See Connick,
461 U.S. at 148 n.7.

[*966] Because speech concerning religion is
unquestionably of inherent public concern, Tucker, 97
F.3d at 1212-13; see Connick, 461 U.S. at 144 ("[I]t [i]s
already 'too late in the day to doubt that the liberties of
religion and expression may be infringed by the denial of
or placing of conditions upon a benefit or privilege.'"
(quoting Sherbert v. Verner, 374 U.S. 398, 404, 83 S. Ct.
1790, 10 L. Ed. 2d 965 (1963))), our inquiry under Eng
step one is concluded, and we climb to the second step of
Eng.11

11 We decline Poway's invitation to apply the
curricular speech doctrine in this case. See
generally Lee, 484 F.3d at 697 (explaining that
the threshold inquiry for "curricular speech" is
whether the speech "constitute[s]
school-sponsored expression bearing the
imprimatur of the school"). As we will explain
shortly in greater detail, this "is not a case
involving the risk that a private individual's
private speech might simply 'bear the imprimatur'
of the school or be perceived by outside
individuals as 'school-sponsored.'" Downs, 228
F.3d at 1011. "Instead, we face an example of the
government opening up its own mouth" [**29] to

speak through the mouthpiece of one of its
employees--a categorically different situation
because, as Downs explains, we "review [a
school's] actions through a viewpoint neutrality
microscope" in imprimatur cases, id. at 1012, but
not "'when the State is the speaker,'" id. at 1013
(quoting Rosenberger, 515 U.S. at 833).

b

The second Eng step requires Johnson to show that
he "spoke as a private citizen," not as a "public
employee." Eng, 552 F.3d at 1070-71.12

12 We reject the contention that Eng step two,
which is derived from Ceballos, does not apply to
inquiries regarding teacher speech. As the Sixth
Circuit recognized in Evans-Marshall, Ceballos's
"academic freedom" carve-out, 547 U.S. at 425,
applied to teachers at "public colleges and
universities," id. at 438 (Souter, J., dissenting),
not primary and secondary school teachers. 624
F.3d at 342-44; see Edwards v. Aguillard, 482
U.S. 578, 584 n.5, 107 S. Ct. 2573, 96 L. Ed. 2d
510 (1987).

Two inquiries are necessary to resolve this mixed
question of law and fact. Posey v. Lake Pend Oreille Sch.
Dist. No. 84, 546 F.3d 1121, 1129 (9th Cir. 2008). First,
a factual determination must be made as to the "scope
and content of a plaintiff 's job responsibilities." Eng, 552
F.3d at 1071. [**30] In undertaking this inquiry, courts
are not to rely mechanically on formal or written job
descriptions, which "often bear little resemblance to the
duties an employee actually is expected to perform."
Ceballos, 547 U.S. at 424-25. "The proper inquiry is a
practical one." Id. at 424.

Second, the "ultimate constitutional significance" of
those facts must be determined as a matter of law. Eng,
552 F.3d at 1071 (citations and internal quotation marks
omitted). If Johnson spoke as any ordinary citizen might,
then our inquiry continues. Ceballos, 547 U.S. at 419.
But if Johnson's speech "owes its existence" to his
position as a teacher, then Johnson spoke as a public
employee, not as a citizen, and our inquiry is at an end.
Id. at 421-22 (The First Amendment "does not invest
[government employees] with a right to perform their
jobs however they see fit."); Evans-Marshall, 624 F.3d at
340 (concluding that when teacher speaks as a
government employee "the school board that hires that
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speech . . . can surely 'regulate the content of what is or is
not expressed'" (quoting Rosenberger, 515 U.S. at 833
(The government retains the power to "regulate the
content of what is or is not expressed when [**31] it is
the speaker or when it enlists private entities to convey its
own message."))); see Downs, 228 F.3d at 1013 ("Simply
because the government opens its mouth to speak [*967]
does not give every outside individual or group a First
Amendment right to play ventriloquist.").

Our factual issue is not in dispute. Johnson does not
hold a unique or exotic government position. As found by
the district court, he is a math teacher who performs the
ordinary duties of a math teacher. Johnson, 2010 U.S.
Dist. LEXIS 25301, 2010 WL 768856, at *2. In addition,
Johnson did not make his speech while performing a
function not squarely within the scope of his position.13

He was not running errands for the school in a car
adorned with sectarian bumper stickers or praying with
people sheltering in the school after an earthquake.
"Rather, Johnson hung his banners pursuant to a
long-standing Poway Unified School District policy,
practice, and custom," id., of permitting teachers to
decorate their classrooms subject to specific limitations
and the satisfaction of the principal or a District
administrator.

13 We acknowledge that the district court
determined that the banners were not part of
Johnson's curriculum. This finding is irrelevant,
however, [**32] to the question of whether
Johnson spoke as a citizen or as an employee.
Downs, 228 F.3d at 1015 ("Whether or not the
bulletin boards by themselves may be
characterized as part of the school district's
'curriculum' is unimportant, because curriculum is
only one outlet of a school district's expression of
its policy."); Peloza v. Capistrano Unified Sch.
Dist., 37 F.3d 517, 522-23 (9th Cir. 1994).

More importantly, we recognize that "[e]xpression is
a teacher's stock in trade, the commodity she sells to her
employer in exchange for a salary." Mayer, 474 F.3d at
479; Evans-Marshall, 624 F.3d at 340. Thus, as a
practical matter, we think it beyond possibility for
fairminded dispute that the "scope and content of
[Johnson's] job responsibilities" did not include speaking
to his class in his classroom during class hours. Cf.
Ceballos, 547 U.S. at 424.

We consider next our legal inquiry: whether

Johnson's speech owes its existence to his position, or
whether he spoke just as any non-employee citizen could
have. The answer is clear; he spoke as an employee.
Downs, 228 F.3d at 1015; see also Peloza, 37 F.3d at
522-23. Certainly, Johnson did not act as a citizen when
he went to school and taught [**33] class, took
attendance, supervised students, or regulated their
comings-and-goings; he acted as a teacher--a government
employee. Cf. Ceballos, 547 U.S. at 422 ("Ceballos did
not act as a citizen when he went about conducting his
daily professional activities, such as supervising
attorneys, investigating charges, and preparing filings. . . .
When he went to work and performed the tasks he was
paid to perform, Ceballos acted as a government
employee."). Similarly, Johnson did not act as an
ordinary citizen when "espousing God as opposed to no
God" in his classroom. Peloza, 37 F.3d at 522-23; Mayer,
474 F.3d at 479-80 ("The Constitution does not entitle
teachers to present personal views to captive audiences
against the instructions of elected officials."); see Lee,
484 F.3d at 695.

As we recognized in Peloza,14 teachers do not cease
acting as teachers [*968] each time the bell rings or the
conversation moves beyond the narrow topic of curricular
instruction. Peloza, 37 F.3d at 522; see Downs, 228 F.3d
at 1015. Rather, because of the position of trust and
authority they hold and the impressionable young minds
with which they interact, teachers necessarily act as
teachers for purposes of a Pickering [**34] inquiry when
at school or a school function, in the general presence of
students, in a capacity one might reasonably view as
official.15 Peloza, 37 F.3d at 522; Tucker, 97 F.3d at
1210, 1212-13 ("A teacher appears to speak for the state
when he or she teaches; therefore, the department may
permissibly restrict such religious advocacy.")16 see
Aguillard, 482 U.S. at 584 ("The State exerts great
authority and coercive power through mandatory
attendance requirements, and because of the students'
emulation of teachers as role models and the children's
susceptibility to peer pressure."); Downs, 228 F.3d at
1015; see also Berry, 447 F.3d at 651-52 (discussing
displays in public areas of government offices).

14 We are not persuaded by the district court's
attempt to distinguish Peloza. Though it is true
that Peloza only barred religious speech during
"instructional time," Johnson, 2010 U.S. Dist.
LEXIS 25301, 2010 WL 768856, at *16, the court
accepted the school district's expansive definition
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of "instructional time," i.e., "any time students are
required to be on campus as well as the time
students immediately arrive for the purposes of
attending school for instruction, lunch time, and
the time immediately prior to students' [**35]
departure after the instructional day." Peloza, 37
F.3d at 522. The setting for Johnson's speech fell
well within that expansive definition.
15 We emphasize that teachers may still speak as
government employees if fewer than all three
conditions are met.
16 In Tucker, we concluded that the California
Department of Education had impermissibly
curtailed the First Amendment rights of one of its
computer analysts, an employee with "no
educational function whatsoever" or any
interaction with the public, when it precluded him
from discussing his religious beliefs at work. 97
F.3d at 1208, 1212-13. We concluded, however,
that the result of our Pickering-based analysis
would have been wholly different had the
department's decision "applied to teachers acting
in their role as teachers, or to department
employees addressing the public in their official
capacities." Id. at 1213; see Berry, 447 F.3d at
650, 652.

An ordinary citizen could not have walked into
Johnson's classroom and decorated the walls as he or she
saw fit, anymore than an ordinary citizen could demand
that students remain in their seats and listen to whatever
idiosyncratic perspective or sectarian viewpoints he or
she wished to share. [**36] See Peloza, 37 F.3d at
522-23; Mayer, 474 F.3d at 479-80; Lee, 484 F.3d at
695. Unlike Pickering, who wrote a letter to his local
newspaper as any citizen might, 391 U.S. at 564, or
Givhan, who met with her school's principal, a fellow
employee who willingly "opened his office door to" her
speech, 439 U.S. at 415, Johnson took advantage of his
position to press his particular views upon the
impressionable and "captive" minds before him. See
Aguillard, 482 U.S. at 583-84; Tucker, 97 F.3d at 1213.

Finally, as Downs demonstrates, we need not reach a
different conclusion simply because Poway allows its
teachers some freedom in decorating their classrooms.
228 F.3d at 1011-12. In Downs, high school teachers and
other staff members created a bulletin board in a school
hallway on which staff could post, pursuant to a school
board policy, materials related to "Gay and Lesbian

Awareness Month." Id. at 1006. Like Poway's policy for
classroom decoration, "[m]aterials did not need approval
before posting on the Gay and Lesbian Awareness
bulletin boards, but were subject to the oversight of the
school principal, who had ultimate authority within the
school over the content of the boards." Id. Also [**37]
like Poway's policy, the school policy at issue in Downs
permitted only faculty and staff to post materials, but
allowed "[m]aterials . . . cover[ing] a wide range of
topics" to be posted. Id.

Dissatisfied with the materials being posted by his
co-workers, Downs decided to counteract their message
by hanging a competing bulletin board on which he
posted his own anti-homosexual materials. Id. [*969] at
1006-07. After his co-workers complained, the school
district ordered that he remove his board and materials.
Id. at 1007. Like Johnson, Downs sued. Id. at 1008.

On appeal, we quickly cast aside Downs's
contention, echoed by Johnson today, that the school had
created a limited public forum either by allowing teachers
to post materials of their choosing or by not "strictly
policing" those materials posted and had thus
relinquished its right to restrict the viewpoints
expressed.17 Id. at 1011-12; Tucker, 97 F.3d at 1209.18

We concluded that it would be better "to focus on who
actually was responsible for the speech on Leichman
High's . . . bulletin boards": the government. Downs, 228
F.3d at 1011-12.

Only school faculty and staff had access
to post materials on these boards. While
these faculty and [**38] staff members
may have received materials from outside
organizations, the faculty and staff
members alone posted material on the
bulletin boards, and at all times their
postings were subject to the oversight of
the school principals. Although much, if
not all, of what Downs posted appeared on
the bulletin board directly across the hall
from his assigned classroom, the
proximity of the board to his classroom
detracts in no way from the conclusion
that the bulletin board, like all others in
Leichman High's halls, were the property
and responsibility of Leichman High and
LAUSD. That Leichman High's principals
do not spend the majority of their days
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roaming the school's halls strictly
policing--or, in Downs's point of view,
censoring--the school's bulletin boards
does not weaken our conclusion that there
is no genuine issue of material fact
concerning whether [the principals] had
the authority to enforce and give voice to
school district and school board policy.
Inaction does not necessarily demonstrate
a lack of ability or authority to act.

* * *

We do not face an example of the
government opening up a forum for either
unlimited or limited public discussion.
Instead, we face an example of [**39] the
government opening up its own mouth . . .
.

Id. at 1011-12. Accordingly, the board could "'take
legitimate and appropriate steps to ensure that its message
[wa]s neither garbled nor distorted' by its individual
messengers," including ordering Downs to curtail his
speech. Id. at 1011, 1013 (quoting Rosenberger, 515 U.S.
at 833 ("[W]hen the government appropriates public
funds to promote [*970] a particular policy of its own it
is entitled to say what it wishes.")). We see no reason
why the logic of Downs should not apply in the present
case.19 Johnson spoke as an employee, not as a citizen.

17 This contention is also repudiated by the fact
that Johnson and his co-workers are all employees
of the school and therefore not members of the
"public." Perry, 460 U.S. at 47 (rejecting the
argument that a limited-public forum had been
created because the school had not "opened its
mail system for indiscriminate use by the general
public" but rather had permitted only entities
"affiliated with the schools" to use the system).
18 In Tucker, the Court flatly rejected the
contention that a public forum could be created
through mere inaction:

In Cornelius v. NAACP Legal
Defense Fund, 473 U.S. 788, 802,
105 S. Ct. 3439, 87 L. Ed. 2d 567 .
. . (1985), [**40] the Court stated,
"[t]he government does not create
a public forum by inaction or by

permitting limited discourse, but
only by intentionally opening a
nontraditional forum for public
discourse." (emphasis added).
Assuming that Tucker and his
co-workers talked about whatever
they wanted to at work (before the
passage of the challenged order),
and that they posted all sorts of
materials on the walls, that still
would not show that the
government had intentionally
opened up the workplace for public
discourse.

97 F.3d at 1209.
19 We again disagree with the district court's
treatment of our controlling case law. Not all the
materials posted on the bulletin boards in Downs
"were supplied by the school district," and Downs
did not post his materials on boards provided and
erected by the school. 228 F.3d at 1006, 1011
("Downs created his own bulletin board"). Contra
Johnson, 2010 U.S. Dist. LEXIS 25301, 2010 WL
768856, at *17.

Moreover, even if true, these forced
distinctions are immaterial. So long as it is still
the school's walls being adorned and the school's
charges being indoctrinated, the school acts well
within its power. Berry, 447 F.3d at 651 ("[T]he
government 'has a greater interest in controlling
what materials [**41] are posted on its property
than it does in controlling the speech of the people
who work for it.'" (quoting Tucker, 97 F.3d at
1214)); Peloza, 37 F.3d at 522; Lee, 484 F.3d at
695.

In sum, nothing in our holding today prevents
Johnson from himself propounding his own opinion on
"the religious heritage and nature of our nation" or how
"God places prominently in our Nation's history."
"Subject to any applicable forum analysis, he may
[generally] do so on the sidewalks, in the parks, through
the chat-rooms, at his dinner table, and in countless other
locations." Id. at 1016 (citing Rust v. Sullivan, 500 U.S.
173, 198, 111 S. Ct. 1759, 114 L. Ed. 2d 233 (1991)). "He
may not do so, however, when he is speaking as the
government, unless the government allows him to be its
voice." Id.; see Pleasant Grove, 129 S. Ct. at 1131 ("The
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Free Speech Clause restricts government regulation of
private speech; it does not regulate government speech.").
Because the speech at issue owes its existence to
Johnson's position as a teacher, Poway acted well within
constitutional limits in ordering Johnson not to speak in a
manner it did not desire. Ceballos, 547 U.S. at 421-22;
Downs, 228 F.3d at 1013 (citing Rosenberger, 515 U.S.
at 833); Peloza, 37 F.3d at 522-23.

B

If [**42] the displays at issue in this case did not
concern religion, our identification of the speech as the
government's would end our inquiry. Ceballos, 547 U.S.
at 421-22. As we have discussed, the Free Speech Clause
"has no application" to government speech, Pleasant
Grove, 129 S. Ct. at 1131, and, as we will discuss,
individuals like Johnson have no personal interest in
government speech on which to base an equal protection
claim, Downs, 228 F.3d at 1017; see Ceballos, 547 U.S.
at 421-22. In regard to those claims, the bare fact that the
speech belongs to the government is dispositive.

The same cannot be said for the Establishment
Clause, however. That Clause does apply to government
speech. E.g., Pleasant Grove, 129 S. Ct. at 1131-32
(noting that the "involvement of public officials in
advocacy may be limited by law, regulation, or practice,"
including the Establishment Clause). And thus the
government could run afoul of the Clause either through
its speech, id., or, as argued by Johnson, through its act to
curtail its speech--in this case, the display of the
banners,20 see Vasquez v. L.A. Cnty., 487 F.3d 1246,
1247-48, 1254-58 (9th Cir. 2007) (evaluating whether the
removal of a cross [**43] from the Los Angeles County
seal "conveyed a state-sponsored message of hostility
[*971] toward Christians" in contravention of the
Establishment Clause). In short, as Johnson complains,
that Poway's "policy, practice, and/or custom, of
prohibiting [the] banners," while permitting other
displays,21 "conveys an impermissible,
government-sponsored message of disapproval of and
hostility toward the Christian religion . . . and our
Nation's Judeo-Christian heritage."22

20 To be clear, Johnson and amici err in
asserting that Poway could only curtail Johnson's
display if the banners violated the Establishment
Clause. In fact, the opposite is true. Poway may
freely curtail its own speech unless that
curtailment runs afoul of the Establishment

Clause.
21 To recap, we refer to the Tibetan prayer flags;
a John Lennon poster with "Imagine" lyrics; a
Mahatma Gandhi poster; a poster of Gandhi's "7
Social Sins"; a Dalai Lama poster; a poster that
says, "The hottest places in hell are reserved for
those who in times of great moral crisis, maintain
their neutrality"; and a poster of Malcolm X.
22 We think it worthwhile to note the inherent
inconsistency of Johnson's claims. If Johnson's
speech does not contain [**44] some religious
import, then we would be hard-pressed to see how
the cessation of that speech evidences a "hostility
toward the Christian religion."

The district court found that the government had
done just that; it ruled that Poway had violated the
Establishment Clause by endorsing "Buddhist, Hindu,
and anti-religious speech . . . while silencing the
Judeo-Christian speech of Johnson." Johnson, 2010 U.S.
Dist. LEXIS 25301, 2010 WL 768856, at *19. We review
that conclusion de novo, Vasquez, 487 F.3d at 1254, and
believe the claim involves two distinct but related
contentions. First, that Poway evidenced a hostility
toward Judeo-Christianity in curtailing the display of the
banners, and second, that it displayed a hostility toward
Judeo-Christianity and an endorsement of other religious
beliefs via its presentation of the "other displays."

We start with the basics. The Establishment Clause
does not wholly preclude the government from
referencing religion. Grove v. Mead Sch. Dist. No. 354,
753 F.2d 1528, 1534 (9th Cir. 1985) ("Not all mention of
religion is prohibited in public schools."); see also Stone
v. Graham, 449 U.S. 39, 42, 101 S. Ct. 192, 66 L. Ed. 2d
199 (1980) (per curiam) ("[T]he Bible may
constitutionally be used in an appropriate study [**45] of
history, civilization, ethics, comparative religion, or the
like."). Not only would such a drastic and draconian
requirement raise substantial difficulties as to what might
be left to talk about, but, as the district court took great
pains to point out, it would require that we ignore much
of our own history and that of the world in general.23 Cf.
Grove, 753 F.2d at 1534 (noting Stone).

23 For instance, one could not discuss Egyptian
pyramids, Greek philosophers, the Crusades, or
the Mayflower if even incidental or colloquial
references to objects or individuals of religious
significance were constitutionally taboo.
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Rather, what the Clause requires is "governmental
neutrality"--"neutrality between religion and religion, and
between religion and nonreligion." McCreary Cnty., Ky.
v. ACLU of Ky., 545 U.S. 844, 860, 125 S. Ct. 2722, 162
L. Ed. 2d 729 (2005) (quoting Epperson v. Arkansas, 393
U.S. 97, 104, 89 S. Ct. 266, 21 L. Ed. 2d 228 (1968))
(other citations omitted). It requires that the government
"not be overtly hostile to religion but also that it may not
place its prestige, coercive authority, or resources behind
a single religious faith or behind religious belief in
general, compelling nonadherents to support the practices
or proselytizing of favored [**46] religious
organizations and conveying the message that those who
do not contribute gladly are less than full members of the
community." Tex. Monthly, Inc. v. Bullock, 489 U.S. 1, 9,
109 S. Ct. 890, 103 L. Ed. 2d 1 (1989) (plurality opinion);
see Lemon v. Kurtzman, 403 U.S. 602, 612, 91 S. Ct.
2105, 29 L. Ed. 2d 745 (1971). In essence, the Clause
serves not as a closed door, but as [*972] a judicious
chaperone; it permits a certain degree of impartial and
friendly dialogue, but is swift to step in once that
dialogue turns stigmatic or coercive. Tex. Monthly, 489
U.S. at 9; Trunk v. City of San Diego, 629 F.3d 1099,
1109 (9th Cir. 2011); see McCreary Cnty., 545 U.S. at
876 ("'The constitutional obligation of "neutrality". . . is
not so narrow a channel that the slightest deviation from
an absolutely straight course leads to condemnation.'"
(quoting Sherbert, 374 U.S. at 422 (Harlan, J.,
dissenting), with approval)).

To determine whether the government has strayed
too far from the straight course, we continue to apply the
threefactor test set forth in Lemon. "Under Lemon, a
government act is consistent with the Establishment
Clause if it: (1) has a secular purpose; (2) has a principal
or primary effect that neither advances nor disapproves of
religion; and (3) [**47] does not foster excessive
governmental entanglement with religion." Vasquez, 487
F.3d at 1255 (citing Lemon, 403 U.S. at 612-13); accord
McCreary Cnty., 545 U.S. at 859, 875. We have noted,
however, that "[i]n recent years, the Supreme Court
essentially has collapsed these last two prongs to ask
'whether the challenged governmental practice has the
effect of endorsing religion.'" Trunk, 629 F.3d at 1106
(quoting Access Fund v. U.S. Dep't of Agric., 499 F.3d
1036, 1043 (9th Cir. 2007) (reviewing cases)). We also
note that these factors are not to be applied in a vacuum.
Pleasant Grove, 129 S. Ct. at 1136. Context is critical
when evaluating the government's conduct. Cnty. of
Allegheny v. ACLU Greater Pittsburgh Chapter, 492 U.S.

573, 598, 109 S. Ct. 3086, 106 L. Ed. 2d 472 (1989)
("Under the Court's holding in Lynch, the effect of a
crèche display turns on its setting. Here, unlike in Lynch,
nothing in the context of the display detracts from the
créche's religious message."); accord Trunk, 629 F.3d at
1102; Grove, 753 F.2d at 1534.

Applying Lemon to the undisputed facts before us,
we find no violation. First, Poway did not contravene the
Clause when it ordered that Johnson's banners be
removed. "The Court has been particularly [**48]
vigilant in monitoring compliance with the Establishment
Clause in elementary and secondary schools." Aguillard,
482 U.S. at 583-84 ("Families entrust public schools with
the education of their children, but condition their trust on
the understanding that the classroom will not purposely
be used to advance religious views that may conflict with
the private beliefs of the student and his or her family.").
For that reason, "[w]e have made it clear that
'[g]overnmental actions taken to avoid potential
Establishment Clause violations have a valid secular
purpose under Lemon.'" Nurre v. Whitehead, 580 F.3d
1087, 1096 (9th Cir. 2009) (quoting Vasquez, 487 F.3d at
1255), cert. denied 130 S. Ct. 1937, 176 L. Ed. 2d 399
(2010); Peloza, 37 F.3d at 522.

Moreover, action taken to "avoid conflict with the
Establishment Clause" and maintain the very neutrality
the Clause requires neither has a primary effect of
advancing or inhibiting religion nor excessively entangles
government with religion. Nurre, 580 F.3d at 1097-98;
Vasquez, 487 F.3d at 1257-58; see Sch. Dist. of Abington
Twp., Pa. v. Schempp, 374 U.S. 203, 225-26, 83 S. Ct.
1560, 10 L. Ed. 2d 844 (1963) (rejecting the contention
that the absence of religion equates to "affirmatively
opposing [**49] or showing hostility to religion").
Notably, as in Nurre and Vasquez, we do not, and need
not, "adjudge the constitutionality of the" display in
question in order to resolve the government's [*973]
ability to curtail that bit of its own speech. Vasquez, 487
F.3d at 1257; accord Nurre, 580 F.3d at 1097-98. It is
enough to note that our precedent and that of our sister
circuits demonstrate that the government's ongoing
display of the banners would raise at least the possibility
of an Establishment Clause claim.24 Cf. Tucker, 97 F.3d
at 1213; Lee, 484 F.3d at 695; see Berry, 447 F.3d at
650-51. Poway was entitled to summary judgment on this
aspect of Johnson's claim.

24 We would not be the first to recognize the
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difficult position government offices often find
themselves in when trying to "run the gauntlet"
between not being sued under the Establishment
Clause for speaking in a manner some might
perceive as unconstitutionally "pro-religious" and
not being sued under the very same Clause for
ceasing that speech--an action that, as this case
demonstrates, may be equally offensive to others.
See, e.g., Nurre, 580 F.3d at 1097; cf. Berry, 447
F.3d at 650. As [**50] our precedent
demonstrates, government action--especially the
curtailment of its own speech--taken on account
of an honest interest in ensuring neutrality
generally passes constitutional muster. Nurre, 580
F.3d at 1097-98; Vasquez, 487 F.3d at 1255-57.
However, we also recognize that this is not
always the case. See Widmar v. Vincent, 454 U.S.
263, 270-71, 102 S. Ct. 269, 70 L. Ed. 2d 440
(1981) (applying Lemon to conclude that a
university's refusal to allow religious groups
access to its facilities was not justified by its fear
of an Establishment Clause issue because no
tenable Clause issue would exist).

In evaluating the constitutionality of the other
displays, we think the court neglected its own
admonishment that government speech "'[s]imply having
religious content or promoting a message consistent with
a religious doctrine does not run afoul of the
Establishment Clause.'" Johnson, 2010 U.S. Dist. LEXIS
25301, 2010 WL 768856, at *6 (alteration in original)
(quoting Van Orden v. Perry, 545 U.S. 677, 690, 125 S.
Ct. 2854, 162 L. Ed. 2d 607 (2005) (plurality opinion)).
Admittedly, Gandhi, the Dalai Lama, and Malcolm X
each have some religious connotation. However, as the
district court noted, simple connotation does not run afoul
of Lemon. Van Orden, 545 U.S. at 691-92. The same
[**51] is true of the other posters. See Pleasant Grove,
129 S. Ct. at 1135 (describing John Lennon's song
"Imagine" in its discussion of speech that may have
different meanings to different people); Grove, 753 F.2d
at 1534 (discussing The Learning Tree). Each would be
violative only if used to endorse or inhibit religion, and
nothing in the record suggests such use here.

The Tibetan prayer flags are no different. Though
some amici suggest that the flags are so recognizably
religious that their use "as an instrument of religion
cannot be gainsaid," Schempp, 374 U.S. at 224
(discussing the Bible); see Stone, 449 U.S. at 41 (Bible

and Ten Commandments), the record contains only
evidence to the contrary. Lori Brickley, the science
teacher who provided the flags, testified that she had no
idea as to whether the flags had any particular or
significant religious import, only that she had been told
they represented "the basic elements" Tibetan people
believe "necessary for their life." She also noted that
though one of the flags contains a small picture of
Buddha not one of her students had ever identified the
flags as religious.

Furthermore, Brickley testified that the flags were
neither hung nor [**52] used for any religious purpose.
She explained that she uses the flags as part of her
discussion of fossils found on and near Mount Everest
because the flags are authentic-- bought in Nepal near
Mount Everest--and are typically purchased by climbers
to put "at the top of Mount Everest when they reach the
peak." She described how she typically shows a video of
scientists taking cores samples on Everest and uses the
flags to further stimulate the interest of her students.
[*974] She said that the flags "represent climbing a
mountain" and accomplishing "an amazing goal."

Limited to these facts, we would not think that an
objective observer could conclude that the flags were
displayed for a religious purpose. McCreary Cnty., 545
U.S. at 862 ("The eyes that look to purpose belong to an
'objective observer,' one who takes account of the
traditional external signs that show up in the . . . official
act." (citations and internal quotation marks omitted)); id.
at 859 (noting the rarity of finding a religious purpose).
Rather, the undisputed evidence supports a
common-sense conclusion that the flags are intended to
stimulate scientific interest, not religious pressure (or
even permissible religious discussion). [**53] Id. at 863;
cf. Stone, 449 U.S. at 42.

Of course, because the speech is the government's,
Brickley's purpose is not dispositive. Pleasant Grove, 129
S. Ct. at 1136 ("Contrary to respondent's apparent belief,
it frequently is not possible to identify a single 'message'
that is conveyed by an object or structure, and
consequently, the thoughts or sentiments expressed by a
government entity that accepts and displays such an
object may be quite different from those of either its
creator or its donor."). Poway's policy prohibiting
sectarian and religious displays only further supports a
conclusion of secular purpose. McCreary Cnty., 545 U.S.
at 863 ("[T]he government's action was held
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unconstitutional only because openly available data
supported a commonsense conclusion that a religious
objective permeated the government's action.").

In regard to "endorsement"--Lemon factors two and
three --the evidence again suggests the absence of a
violation. Though the flags may very well represent the
Buddhist faith, their use by Poway has nothing to do with
their religious connotation. Instead, the evidence in this
case demonstrates that the district uses the flags to
stimulate interest in science and [**54] scientific
discovery without any mention of religion. Thus, while
the flags might themselves contain "religious content,"
Van Orden, 545 U.S. at 690, the primary effect of the
school's use was entirely secular and fostered no
entanglement with religion. Cf. Lemon, 403 U.S. at
612-13. Unlike in Allegheny, the "context of the display"
here sufficiently "detracts" from any religious message
the flags might otherwise convey. See 492 U.S. at 598.
Any residual religious effect was therefore anodyne, not
stigmatic. Trunk, 629 F.3d at 1109 ("By 'endorsement,'
we are not concerned with all forms of government
approval of religion--many of which are anodyne-- but
rather those acts that send the stigmatic message to
nonadherents 'that they are outsiders, not full members of
the political community, and an accompanying message
to adherents that they are insiders, favored members . . .
.'" (alteration in original) (quoting Santa Fe Indep. Sch.
Dist. v. Doe, 530 U.S. 290, 309-10, 120 S. Ct. 2266, 147
L. Ed. 2d 295 (2000)) (citation and internal quotation
marks omitted)).

Because neither Poway's removal of Johnson's
banners nor its display of other materials violated the
Clause, the district court should have granted summary
judgment [**55] to Poway, not Johnson. We reverse the
court's judgment as to Johnson's Establishment Clause
claim and remand with instructions that it enter summary
judgment in favor of Poway.

C

Finally, we reach Poway's claim that the district
court erred in granting Johnson summary judgment on his
claim [*975] that the district court denied him equal
protection of the law when it ordered that he remove his
banners but continued to permit the display of other
posters and materials that Johnson believes exhibit
sectarian viewpoints. We again agree with Poway that the
court erred.

Our resolution of Johnson's freedom of speech and
Establishment Clause claims leaves little room for
discussion. All the speech of which Johnson complains
belongs to the government, and the government has the
right to "speak for itself." Pleasant Grove, 129 S. Ct. at
1131 (citation and internal quotation marks omitted).
When it does, "it is entitled to say what it wishes,"
Rosenberger, 515 U.S. at 833, "and to select the views
that it wants to express." Pleasant Grove, 129 S. Ct. at
1131 (citing Nat'l Endowment for Arts v. Finley, 524 U.S.
569, 598, 118 S. Ct. 2168, 141 L. Ed. 2d 500 (1998)
(Scalia, J., concurring) ("It is the very business of
government to favor and [**56] disfavor points of view .
. . .")).

Because Johnson had no individual right to speak for
the government, he could not have suffered an equal
protection violation. Downs, 228 F.3d at 1017 ("Because
we determine that Downs has no First Amendment right
to speak for the government, his equal protection claim
based upon the deprivation of this asserted right also fails
to withstand summary judgment."); see Ceballos, 547
U.S. at 421-22 ("Restricting speech that owes its
existence to a public employee's professional
responsibilities does not infringe any liberties the
employee might have enjoyed as a private citizen. It
simply reflects the exercise of employer control over
what the employer itself has commissioned or created.").

We reverse and remand to the district court with
instructions to enter judgment in favor of Poway on this
issue.

IV

In conclusion, we agree with the district court that no
genuine issue of material fact remains in the present case.
However, the district court made a critical error when it
determined that Poway had created a limited public
forum for teacher speech and evaluated Poway's actions
under a traditional forum-based analysis rather than the
controlling Pickering-based [**57] inquiry. Applying
the correct legal principles to the undisputed facts before
us, we conclude that Poway was entitled to judgment as a
matter of law on each of the claims raised by Johnson.

We thus reverse and remand with instructions that
the district court vacate its grant of injunctive and
declaratory relief, as well as its award of damages, and
enter summary judgment in favor of Poway and its
officials on all claims. Johnson shall bear all costs. Fed.
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R. App. P. 39(a)(3).

REVERSED and REMANDED with instructions.

APPENDIX
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PRIOR HISTORY: APPEAL FROM THE UNITED
STATES DISTRICT COURT FOR THE SOUTHERN
DISTRICT OF NEW YORK.

DISPOSITION: 417 F.Supp. 913, reversed.

DECISION:

New York statute restricting certification of aliens as
public school teachers, held not violative of equal
protection clause.

SUMMARY:

Two resident aliens who met all state requirements
for certification as public school teachers, but who had
consistently refused to seek United States citizenship,
attempted to enjoin the enforcement of a New York
statute forbidding certification as a public school teacher
of any person not a citizen of the United States unless
that person has manifested an intention to apply for
citizenship. The United States District Court for the
Southern District of New York, applying the "close
judicial scrutiny" standard, held that the statute
discriminated against aliens in violation of the equal
protection clause of the Fourteenth Amendment (417 F
Supp 913).

On direct appeal, the United States Supreme Court
reversed. In an opinion by Powell, J., joined by Burger,
Ch. J., and Stewart, White, and Rehnquist, JJ., it was held
that the statute did not violate the equal protection clause
of the Fourteenth Amendment since (1) public school
teachers perform one of those governmental functions
which are so bound up with the operation of the state as a
governmental entity as to permit the exclusion from those
functions of all persons who have not become part of the
process of self-government, (2) the Federal Constitution
requires only that a citizenship requirement applicable to
public school teaching bear a rational relationship to a
legitimate state interest, and (3) the New York statute
bore such a rational relationship to the state's interest in
furthering its educational goals.

Blackmun, J., joined by Brennan, Marshall, and
Stevens, JJ., dissented, expressing the view that teaching
at the elementary and secondary levels in public schools
is not the type of employment that a state may
constitutionally deny to resident aliens.

LAWYERS' EDITION HEADNOTES:

[***LEdHN1]

LAW §365

equal protection -- teachers -- aliens --
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Headnote:[1A][1B][1C][1D]

A state statute which forbids certification as a public
school teacher of any person who is not a citizen of the
United States unless that person has manifested an
intention to apply for citizenship does not violate the
equal protection clause of the Fourteenth Amendment,
since (1) public school teachers perform one of those
governmental functions which are so bound up with the
operation of the state as a government entity as to permit
the exclusion from those functions of all persons who
have not become part of the process of self-government,
(2) the Federal Constitution requires only that a
citizenship requirement applicable to teaching in the
public schools bear a rational relationship to a legitimate
state interest, and (3) the state statute bears such a
rational relationship to the state's interest in furthering its
educational goals; the legislature, having in mind the
importance of education to state and local governments,
may determine eligibility for public school teaching
positions on the assumption that generally persons who
are citizens, or who have not declined the opportunity to
seek United States citizenship, are better qualified than
are those who have elected to remain aliens. (Blackmun,
Brennan, Marshall, and Stevens, JJ., dissented from this
holding.)

[***LEdHN2]

LAW §365

equal protection -- aliens -- governmental functions
--

Headnote:[2]

With regard to the validity under the equal
protection clause of the Fourteenth Amendment of a
classification based on alienage, governmental entities,
when exercising the functions of government, have wider
latitude in limiting the participation of noncitizens
because of the significance of citizenship in the structure
of government; the exclusion of aliens from certain
governmental positions involving the performance of
functions going to the heart of representative government
does not invite as demanding a scrutiny by the United
States Supreme Court, the rule for governmental
functions being an exception to the general standard
applicable to classifications based on alienage.

[***LEdHN3]

LAW §935.5

alien teachers -- restrictions -- First Amendment --

Headnote:[3A][3B]

The restriction by a state of an alien's freedom to
teach in public schools under a statute forbidding
certification as a public school teacher of any person who
is not a citizen of the United States unless that person has
manifested an intention to apply for citizenship, is not
unconstitutional as being contrary to principles of
diversity of thought and academic freedom embodied in
the First Amendment, such argument barring any effort
by the state to promote particular values and attitudes
toward government, especially where (1) the statute does
not inhibit aliens from expressing freely their political or
social views or from associating with whomever they
please, (2) the statute does not discourage aliens from
joining with others to advance particular political ends,
and (3) the only asserted liberty withheld from aliens by
the statute is the opportunity to teach in the state's schools
so long as they elect not to become citizens, such liberty
not being accorded constitutional protection.

SYLLABUS

Held: A New York statute forbidding permanent
certification as a public school teacher of any person who
is not a United States citizen unless that person has
manifested an intention to apply for citizenship, does not
violate the Equal Protection Clause of the Fourteenth
Amendment. Pp. 72-81.

(a) As a general principle some state functions are so
bound up with the operation of the State as a
governmental entity as to permit exclusion from those
functions of all persons who have not become part of the
process of self-government. Accordingly, a State is
required to justify its exclusion of aliens from such
governmental positions only "by a showing of some
rational relationship between the interest sought to be
protected and the limiting classification." Foley v.
Connelie, 435 U.S. 291, 296. Pp. 73-74.

(b) This rule for governmental functions, which is an
exception to the stricter general standard applicable to
classifications based on alienage, rests on important
principles inherent in the Constitution. The distinction
between citizens and aliens, though ordinarily irrelevant
to private activity, is fundamental to the definition and
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government of a State, and the references to such
distinction in the Constitution itself indicate that the
status of citizenship was meant to have significance in the
structure of our government. It is because of this special
significance of citizenship that governmental entities,
when exercising the functions of government, have wider
latitude in limiting the participation of noncitizens. P. 75.

(c) Taking into consideration the role of public
education and the degree of responsibility and discretion
teachers possess in fulfilling that role, it is clear that
public school teachers come well within the
"governmental function" principle recognized in
Sugarman v. Dougall, 413 U.S. 634, and Foley v.
Connelie, supra, and, accordingly, the Constitution
requires only that a citizenship requirement applicable to
teaching in the public school bear a rational relationship
to a legitimate state interest. Pp. 75-80.

(d) Here, the statute in question does bear a rational
relationship to the State's interest in furthering its
educational goals, especially with respect to regarding all
teachers as having an obligation to promote civic virtues
and understanding in their classes, regardless of the
subject taught. Pp. 80-81.

COUNSEL: Judith A. Gordon, Assistant Attorney
General of New York, argued the cause for appellants.
With her on the briefs were Robert Abrams, Attorney
General, Louis J. Lefkowitz, former Attorney General,
Samuel A. Hirshowitz, First Assistant Attorney General,
and George D. Zuckerman, Assistant Solicitor General.

Bruce J. Ennis, Jr., argued the cause for appellees. With
him on the brief were David Carliner and Burt Neuborne.
*

* Albert E. Arent, Vilma S. Martinez, Peter
Roos, and Roderic V. O. Boggs filed a brief for
the Washington Lawyers' Committee for Civil
Rights Under Law et al. as amici curiae urging
affirmance.

JUDGES: POWELL, J., delivered the opinion of the
Court, in which BURGER, C. J., and STEWART,
WHITE, and REHNQUIST, JJ., joined. BLACKMUN, J.
, filed a dissenting opinion, in which BRENNAN,
MARSHALL, and STEVENS, JJ., joined, post, p. 81.

OPINION BY: POWELL

OPINION

[*69] [***52] [**1591] MR. JUSTICE
POWELL delivered the opinion of the Court.

[***LEdHR1A] [1A]This case presents the
question whether a State, consistently with the Equal
Protection Clause of the Fourteenth Amendment, may
refuse to employ as elementary and secondary school
teachers aliens who are eligible for United States
citizenship but who refuse to seek naturalization.

I

New York Education Law § 3001 (3) (McKinney
1970) forbids certification as a public school teacher of
any person who is not a citizen of the United States,
unless that person has [*70] manifested an intention to
apply for citizenship. 1 The Commissioner of Education
is authorized to create exemptions from this prohibition,
and has done so with respect to aliens who are not yet
eligible for citizenship. 2 Unless a teacher obtains
certification, he may not work in a public elementary or
secondary school in [***53] New York. 3

1 The statute provides:

"No person shall be employed or authorized
to teach in the public schools of the state who is:

. . . .

"3. Not a citizen. The provisions of this
subdivision shall not apply, however, to an alien
teacher now or hereafter employed, provided such
teacher shall make due application to become a
citizen and thereafter within the time prescribed
by law shall become a citizen. The provisions of
this subdivision shall not apply after July first,
nineteen hundred sixty-seven, to an alien teacher
employed pursuant to regulations adopted by the
commissioner of education permitting such
employment." N. Y. Educ. Law § 3001 (3)
(McKinney 1970).

The statute contains an exception for persons
who are ineligible for United States citizenship
solely because of an oversubscribed quota. §
3001-a (McKinney 1970). Because this statutory
provision is in all respects narrower than the
exception provided by regulation, see n. 2, infra,
as a practical matter it has no effect.
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The State does not certify the qualifications
of teachers in the private schools, although it does
require that such teachers be "competent." N. Y.
Educ. Law § 3204 (2) (McKinney Supp.
1978-1979). Accordingly, we are not presented
with the question of, and express no view as to,
the permissibility of a citizenship requirement
pertaining to teachers in private schools.
2 The following regulation governs here:

"Citizenship. A teacher who is not a citizen
of the United States or who has not declared
intention of becoming a citizen may be issued a
provisional certificate providing such teacher has
the appropriate educational qualifications as
defined in the regulations and (1) possesses skills
or competencies not readily available among
teachers holding citizenship, or (2) is unable to
declare intention of becoming a citizen for valid
statutory reasons." 8 N. Y. C. R. R. § 80.2(i)
(1978).
3 Certification by the Commissioner of
Education is not required of teachers at state
institutions of higher education and the
citizenship restriction accordingly does not apply
to them. Brief for Appellants 13 n. *.

[*71] Appellee Norwick was born in Scotland and
is a subject of Great Britain. She has resided in this
country since 1965 and is married to a United States
citizen. Appellee Dachinger is a Finnish subject who
came to this country in 1966 and also is married to a
United States citizen. Both Norwick and Dachinger
currently meet all of the educational requirements New
York has set for certification as a public school teacher,
but they consistently have refused to seek citizenship in
spite of their eligibility to do so. Norwick applied in
1973 for a teaching certificate covering nursery school
through sixth grade, and Dachinger sought a certificate
covering the same grades in 1975. 4 Both applications
were denied because of appellees' failure to meet the
requirements of § 3001 (3). Norwick then filed this suit
seeking to enjoin the enforcement of § 3001 (3), and
Dachinger obtained leave to intervene as a plaintiff.

4 At the time of her application Norwick had not
yet met the post-graduate educational
requirements for a permanent certificate and
accordingly applied only for a temporary
certificate, which also is governed by § 3001 (3).

She since has obtained the necessary graduate
degree for full certification. Dachinger previously
had obtained a temporary certificate, which had
lapsed at the time of her 1975 application. The
record does not indicate whether Dachinger
previously had declared an intent to obtain
citizenship or had obtained the temporary
certificate because of some applicable exception
to the citizenship requirement.

A three-judge District Court was convened pursuant
to 28 U. S. C. § 2281 (1970 [**1592] ed.). Applying the
"close judicial scrutiny" standard of Graham v.
Richardson, 403 U.S. 365, 372 (1971), the court held that
§ 3001 (3) discriminated against aliens in violation of the
Equal Protection Clause. Norwick v. Nyquist, 417
F.Supp. 913 (SDNY 1976). The court believed that the
statute was overbroad, because it excluded all resident
aliens from all teaching jobs regardless of the subject
sought to be taught, the alien's nationality, the nature of
the [*72] alien's relationship to this country, and the
alien's willingness to substitute some other sign of loyalty
to this Nation's political values, such as an oath of
allegiance. Id., at 921. We noted probable jurisdiction
over the state school officials' appeal, 436 U.S. 902
(1978), and now reverse.

II

A

The decisions of this Court regarding the
permissibility of statutory classifications involving aliens
have not formed an unwavering line over the years. State
regulation of the employment of aliens long has been
subject to constitutional constraints. In Yick Wo v.
Hopkins, 118 U.S. 356 (1886), the Court struck down an
ordinance which was applied to prevent aliens from
running laundries, and in Truax v. Raich, 239 U.S. 33
(1915), a law requiring at least 80% of the employees of
certain businesses to be citizens was held to be an
unconstitutional infringement of an alien's "right to work
for a living in the common occupations of the community
. . . ." Id., at 41. At the same time, however, the [***54]
Court also has recognized a greater degree of latitude for
the States when aliens were sought to be excluded from
public employment. At the time Truax was decided, the
governing doctrine permitted States to exclude aliens
from various activities when the restriction pertained to
"the regulation or distribution of the public domain, or of
the common property or resources of the people of the
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State . . . ." Id., at 39. Hence, as part of a larger authority
to forbid aliens from owning land, Frick v. Webb, 263
U.S. 326 (1923); Webb v. O'Brien, 263 U.S. 313 (1923);
Porterfield v. Webb, 263 U.S. 225 (1923); Terrace v.
Thompson, 263 U.S. 197 (1923); Blythe v. Hinckley, 180
U.S. 333 (1901); Hauenstein v. Lynham, 100 U.S. 483
(1880); harvesting wildlife, Patsone v. Pennsylvania, 232
U.S. 138 (1914); McCready v. Virginia, 94 U.S. 391
(1877); [*73] or maintaining an inherently dangerous
enterprise, Ohio ex rel. Clarke v. Deckebach, 274 U.S.
392 (1927), States permissibly could exclude aliens from
working on public construction projects, Crane v. New
York, 239 U.S. 195 (1915), and, it appears, from engaging
in any form of public employment at all, see Truax,
supra, at 40.

Over time, the Court's decisions gradually have
restricted the activities from which States are free to
exclude aliens. The first sign that the Court would
question the constitutionality of discrimination against
aliens even in areas affected with a "public interest"
appeared in Oyama v. California, 332 U.S. 633 (1948).
The Court there held that statutory presumptions
designed to discourage evasion of California's ban on
alien landholding discriminated against the citizen
children of aliens. The same Term, the Court held that the
"ownership" a State exercises over fish found in its
territorial waters "is inadequate to justify California in
excluding any or all aliens who are lawful residents of the
State from making a living by fishing in the ocean off its
shores while permitting all others to do so." Takahashi v.
Fish & Game Comm'n, 334 U.S. 410, 421 (1948). This
process of withdrawal from the former doctrine [**1593]
culminated in Graham v. Richardson, supra, which for
the first time treated classifications based on alienage as
"inherently suspect and subject to close judicial scrutiny."
403 U.S., at 372. Applying Graham, this Court has held
invalid statutes that prevented aliens from entering a
State's classified civil service, Sugarman v. Dougall, 413
U.S. 634 (1973), practicing law, In re Griffiths, 413 U.S.
717 (1973), working as an engineer, Examining Board v.
Flores de Otero, 426 U.S. 572 (1976), and receiving state
educational benefits, Nyquist v. Mauclet, 432 U.S. 1
(1977).

[***LEdHR2] [2]Although our more recent decisions
have departed substantially from the public-interest
doctrine of Truax's day, they have not abandoned the
general principle that some state functions are so bound
up with the operation of the State as [*74] a [***55]

governmental entity as to permit the exclusion from those
functions of all persons who have not become part of the
process of self-government. In Sugarman, we recognized
that a State could, "in an appropriately defined class of
positions, require citizenship as a qualification for
office." We went on to observe:

"Such power inheres in the State by virtue of its
obligation, already noted above, 'to preserve the basic
conception of a political community.' . . . And this power
and responsibility of the State applies, not only to the
qualifications of voters, but also to persons holding state
elective or important nonelective executive, legislative,
and judicial positions, for officers who participate
directly in the formulation, execution, or review of broad
public policy perform functions that go to the heart of
representative government. " 413 U.S., at 647 (citation
omitted).

The exclusion of aliens from such governmental positions
would not invite as demanding scrutiny from this Court.
Id., at 648. See also Nyquist v. Mauclet, supra, at 11;
Perkins v. Smith, 370 F.Supp. 134 (Md. 1974), summarily
aff'd, 426 U.S. 913 (1976).

Applying the rational-basis standard, we held last
Term that New York could exclude aliens from the ranks
of its police force. Foley v. Connelie, 435 U.S. 291
(1978). Because the police function fulfilled "a most
fundamental obligation of government to its
constituency" and by necessity cloaked policemen with
substantial discretionary powers, we viewed the police
force as being one of those appropriately defined classes
of positions for which a citizenship requirement could be
imposed. Id., at 297. Accordingly, the State was required
to justify its classification only "by a showing of some
rational relationship between the interest sought to be
protected and the limiting classification." Id., at 296.

[*75] The rule for governmental functions, which
is an exception to the general standard applicable to
classifications based on alienage, rests on important
principles inherent in the Constitution. The distinction
between citizens and aliens, though ordinarily irrelevant
to private activity, is fundamental to the definition and
government of a State. The Constitution itself refers to
the distinction no less than 11 times, see Sugarman v.
Dougall, supra, at 651-652 (REHNQUIST, J.,
dissenting), indicating that the status of citizenship was
meant to have significance in the structure of our
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government. The assumption of that status, whether by
birth or naturalization, denotes an association with the
policy which, in a democratic republic, exercises the
powers of governance. See Foley v. Connelie, supra, at
295. The form of this association is important: an oath of
allegiance or similar ceremony cannot substitute for the
unequivocal legal bond citizenship represents. It is
because of this special significance of citizenship that
governmental entities, when exercising the functions
[**1594] of government, have wider latitude [***56] in
limiting the participation of noncitizens. 5

5 That the significance of citizenship has
constitutional dimensions also has been
recognized by several of our decisions. In Trop v.
Dulles, 356 U.S. 86 (1958), a plurality of the
Court held that the expatriation of an American
citizen constituted cruel and unusual punishment
for the crime of desertion in time of war. In
Afroyim v. Rusk, 387 U.S. 253 (1967), the Court
held that the Constitution forbade Congress from
depriving a person of his citizenship against his
will for any reason.

B

In determining whether, for purposes of equal
protection analysis, teaching in public schools constitutes
a governmental function, we look to the role of public
education and to the degree of responsibility and
discretion teachers possess in fulfilling that role. See
Foley v. Connelie, supra, at 297. Each of these
considerations supports the conclusion that public school
teachers may be regarded as performing a task "that
[*76] [goes] to the heart of representative government."
Sugarman v. Dougall, supra, at 647. 6

6 The dissenting opinion of MR. JUSTICE
BLACKMUN, in reaching an opposite
conclusion, appears to apply a different analysis
from that employed in our prior decisions. Rather
than considering whether public school teachers
perform a significant government function, the
inquiry mandated by Foley v. Connelie, 435 U.S.
291 (1978), and Sugarman v. Dougall, the dissent
focuses instead on the general societal importance
of primary and secondary school teachers both
public and private. Thus, the dissent on the one
hand depreciates the importance of New York's
citizenship requirement because it is not applied
to private school teachers, and on the other hand

argues that the role teachers perform in our
society is no more significant than that filled by
attorneys. This misses the point of Foley and
Sugarman. New York's citizenship requirement is
limited to a governmental function because it
applies only to teachers employed by and acting
as agents of the State. The Connecticut statute
held unconstitutional in In re Griffiths, 413 U.S.
717 (1973), by contrast, applied to all attorneys,
most of whom do not work for the government.
The exclusion of aliens from access to the bar
implicated the right to pursue a chosen
occupation, not access to public employment. Cf.
Nyquist v. Mauclet, 432 U.S. 1, 15-16, n. (1977)
(POWELL, J., dissenting). The distinction
between a private occupation and a government
function was noted expressly in Griffiths:

"Lawyers do indeed occupy professional
positions of responsibility and influence that
impose on them duties correlative with their vital
right of access to the courts. Moreover, by virtue
of their professional aptitudes and natural
interests, lawyers have been leaders in
government throughout the history of our country.
Yet, they are not officials of government by virtue
of being lawyers." 413 U.S., at 729.

Public education, like the police function, "fulfills a
most fundamental obligation of government to its
constituency." Foley, supra, at 297. The importance of
public schools in the preparation of individuals for
participation as citizens, and in the preservation of the
values on which our society rests, long has been
recognized by our decisions:

"Today, education is perhaps the most important
function of state and local governments. Compulsory
school attendance laws and the great expenditures for
education [*77] both demonstrate our recognition of the
importance of education to our democratic society. It is
required in the performance of our most basic public
responsibilities, even service in the armed forces. It is the
very foundation of good citizenship. Today it is a
[***57] principal instrument in awakening the child to
cultural values, in preparing him for later professional
training, and in helping him to adjust normally to his
environment." Brown v. Board of Education, 347 U.S.
483, 493 (1954).
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See also Keyes v. School Dist. No. 1, Denver, Colo., 413
U.S. 189, 246 (1973) (POWELL, J., concurring in part
and dissenting in part); San Antonio Independent School
Dist. v. Rodriguez, 411 U.S. 1, 29-30 (1973); Wisconsin
v. Yoder, 406 U.S. 205, 213 [**1595] (1972); id., at
238-239 (WHITE, J., concurring); Abington School Dist.
v. Schempp, 374 U.S. 203, 230 (1963) (BRENNAN, J.,
concurring); Adler v. Board of Education, 342 U.S. 485,
493 (1952); McCollum v. Board of Education, 333 U.S.
203, 212 (1948) (opinion of Frankfurter, J.); Pierce v.
Society of Sisters, 268 U.S. 510 (1925); Meyer v.
Nebraska, 262 U.S. 390 (1923); Interstate Consolidated
Street R. Co. v. Massachusetts, 207 U.S. 79 (1907). 7

Other authorities have perceived public schools as an
"assimilative force" by which diverse and conflicting
elements in our society are brought together on a broad
but common ground. See, e. g., J. Dewey, Democracy
and Education 26 (1929); N. Edwards & H. Richey, The
School in the American Social Order 623-624 (2d ed.
1963). These perceptions of the public schools as
inculcating fundamental values necessary to the
maintenance of a democratic political system have been
confirmed by the observations of social scientists. See R.
Dawson [*78] & K. Prewitt, Political Socialization
146-167 (1969); R. Hess & J. Torney, The Development
of Political Attitudes in Children 114, 158-171, 217-220
(1967); V. Key, Public Opinion and American
Democracy 323-343 (1961). 8

7 As San Antonio Independent School Dist. v.
Rodriguez recognized, there is no inconsistency
between our recognition of the vital significance
of public education and our holding that access to
education is not guaranteed by the Constitution.
411 U.S., at 30-35.
8 The curricular requirements of New York's
public school system reflect some of the ways a
public school system promotes the development
of the understanding that is prerequisite to
intelligent participation in the democratic process.
The schools are required to provide instruction "to
promote a spirit of patriotic and civic service and
obligation and to foster in the children of the state
moral and intellectual qualities which are essential
in preparing to meet the obligations of citizenship
in peace or in war . . . ." N. Y. Educ. Law § 801
(1) (McKinney 1969). Flag and other patriotic
exercises also are prescribed, as loyalty is a
characteristic of citizenship essential to the
preservation of a country. § 802 (McKinney 1969

and Supp. 1978-1979). In addition, required
courses include classes in civics, United States
and New York history, and principles of
American government. §§ 3204 (3)(a)(1), (2)
(McKinney 1970).

Although private schools also are bound by
most of these requirements, the State has a
stronger interest in ensuring that the schools it
most directly controls, and for which it bears the
cost, are as effective as possible in teaching these
courses.

[***LEdHR3A] [3A]Within the public school
system, teachers play a critical part in developing
students' attitude toward government and understanding
of the role of citizens in our society. Alone among
employees of the system, teachers are in direct,
day-to-day contact with students both in [***58] the
classrooms and in the other varied activities of a modern
school. In shaping the students' experience to achieve
educational goals, teachers by necessity have wide
discretion over the way the course material is
communicated to students. They are responsible for
presenting and explaining the subject matter in a way that
is both comprehensible and inspiring. No amount of
standardization of teaching materials or lesson plans can
eliminate the personal qualities a teacher brings to bear in
achieving these goals. Further, a teacher serves as a role
model for his students, exerting a subtle but important
influence over their [*79] perceptions and values. Thus,
through both the presentation of course materials and the
example he sets, a teacher has an opportunity to influence
the attitudes of students toward government, the political
process, and a citizen's social responsibilities. 9 This
influence is crucial to [**1596] the continued good
health of a democracy. 10

9 Although the findings of scholars who have
written on the subject are not conclusive, they
generally reinforce the common-sense judgment,
and the experience of most of us, that a teacher
exerts considerable influence over the
development of fundamental social attitudes in
students, including those attitudes which in the
broadest sense of the term may be viewed as
political. See, e. g., R. Dawson & K. Prewitt,
Political Socialization 158-167 (1969); R. Hess &
J. Torney, The Development of Political Attitudes
in Children 162-163, 217-218 (1967). Cf. Note,
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Aliens' Right to Teach: Political Socialization and
the Public Schools, 85 Yale L. J. 90, 99-104
(1975).

[***LEdHR3B] [3B]

10 Appellees contend that restriction of an
alien's freedom to teach in public schools is
contrary to principles of diversity of thought and
academic freedom embodied in the First
Amendment. See also id., at 106-109. We think
that the attempt to draw an analogy between
choice of citizenship and political expression or
freedom of association is wide of the mark, as the
argument would bar any effort by the State to
promote particular values and attitudes toward
government. Section 3001 (3) does not inhibit
appellees from expressing freely their political or
social views or from associating with whomever
they please. Cf. Givhan v. Western Line Consol.
School Dist., 439 U.S. 410, 415-416 (1979); Mt.
Healthy City Board of Education v. Doyle, 429
U.S. 274 (1977); Pickering v. Board of Education,
391 U.S. 563 (1968). Nor are appellees
discouraged from joining with others to advance
particular political ends. Cf. Shelton v. Tucker,
364 U.S. 479 (1960). The only asserted liberty of
appellees withheld by the New York statute is the
opportunity to teach in the State's schools so long
as they elect not to become citizens of this
country. This is not a liberty that is accorded
constitutional protection.

[***LEdHR1B] [1B]Furthermore, it is clear that
all public school teachers, and not just those responsible
for teaching the courses most directly related to
government, history, and civic duties, should [*80] help
fulfill the broader function of the public school system. 11

Teachers, regardless of their specialty, may be called
upon to teach other subjects, including those expressly
dedicated to political and social subjects. 12 More
importantly, a State properly may regard all teachers as
having an obligation to promote civic virtues and
understanding in their classes, regardless of the subject
taught. Certainly a State also may take account of a
teacher's [***59] function as an example for students,
which exists independently of particular classroom
subjects. In light of the foregoing considerations, we
think it clear that public school teachers come well within
the "governmental function" principle recognized in

Sugarman and Foley. Accordingly, the Constitution
requires only that a citizenship requirement applicable to
teaching in the public schools bear a rational relationship
to a legitimate state interest. See Massachusetts Board of
Retirement v. Murgia, 427 U.S. 307, 314 (1976).

11 At the primary school level, for which both
appellees sought certification, teachers are
responsible for all of the basic curriculum.
12 In New York, for example, all certified
teachers, including those in the secondary schools,
are required to be available for up to five hours of
teaching a week in subjects outside their specialty.
8 N. Y. C. R. R. § 80.2(c) (1978).

III

[***LEdHR1C] [1C]As the legitimacy of the
State's interest in furthering the educational goals
outlined above is undoubted, it remains only to consider
whether § 3001 (3) bears a rational relationship to this
interest. The restriction is carefully framed to serve its
purpose, as it bars from teaching only those aliens who
have demonstrated their unwillingness to obtain United
States citizenship. 13 Appellees, and aliens similarly
situated, in effect have chosen to classify themselves.
They prefer to retain citizenship in a foreign country with
the obligations it entails [*81] of primary duty and
loyalty. 14 [**1597] They have rejected the open
invitation extended to qualify for eligibility to teach by
applying for citizenship in this country. The people of
New York, acting through their elected representatives,
have made a judgment that citizenship should be a
qualification for teaching the young of the State in the
public schools, and § 3001 (3) furthers that judgment. 15

13 See n. 2, supra.

[***LEdHR1D] [1D]

14 As our cases have emphasized, resident aliens
pay taxes, serve in the Armed Forces, and have
made significant contributions to our country in
private and public endeavors. See In re Griffiths,
413 U.S., at 722; Sugarman v. Dougall, 413 U.S.,
at 645; Graham v. Richardson, 403 U.S. 365, 376
(1971). No doubt many of them, and we do not
exclude appellees, would make excellent public
school teachers. But the legislature, having in
mind the importance of education to state and
local governments, see Brown v. Board of
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Education, 347 U.S. 483, 493 (1954), may
determine eligibility for the key position in
discharging that function on the assumption that
generally persons who are citizens, or who have
not declined the opportunity to seek United States
citizenship, are better qualified than are those who
have elected to remain aliens. We note in this
connection that regulations promulgated pursuant
to § 3001 (3) do provide for situations where a
particular alien's special qualifications as a
teacher outweigh the policy primarily served by
the statute. See 8 N. Y. C. R. R. § 80.2 (i)(1)
(1978). The appellants inform us, however, that
the authority conferred by this regulation has not
been exercised. Brief for Appellants 7 n. *.
15 Appellees argue that the State cannot
rationally exclude aliens from teaching positions
and yet permit them to vote for and sit on certain
local school boards. We note, first, that the
State's legislature has not expressly endorsed this
policy. Rather, appellants as an administrative
matter have interpreted the statute governing New
York City's unique community school boards, N.
Y. Educ. Law § 2590-c (4) (McKinney Supp.
1978-1979), to permit aliens who are the parents
of public school students to participate in these
boards. See App. 27, 29. We also may assume,
without having to decide, that there is a rational
basis for a distinction between teachers and board
members based on their respective
responsibilities. Although possessing substantial
responsibility for the administration of the
schools, board members teach no classes, and
rarely if ever are known or identified by the
students.

Reversed.

DISSENT BY: BLACKMUN

DISSENT

[***60] MR. JUSTICE BLACKMUN, with whom
MR. JUSTICE BRENNAN, MR. JUSTICE
MARSHALL, and MR. JUSTICE STEVENS join,
dissenting.

Once again the Court is asked to rule upon the
constitutionality of one of New York's many statutes that
impose a [*82] requirement of citizenship upon a person
before that person may earn his living in a specified

occupation. 1 These New York statutes, for the most part,
have their origin in the frantic and overreactive days of
the First World War when attitudes of parochialism and
fear of the foreigner were the order of the day. This time
we are concerned with the right to teach in the public
schools of the State, at the elementary and secondary
levels, and with the citizenship requirement that N. Y.
Educ. Law § 3001 (3) (McKinney 1970), quoted by the
Court, ante, at 70 n. 1, imposes. 2

1 One of the appellees in Nyquist v. Mauclet,
432 U.S. 1 (1977), submitted a list of the New
York statutes that required citizenship, or a
declaration of intent to become a citizen, for no
fewer than 37 occupations. Brief for Appellee
Mauclet, O. T. 1976, No. 76-208, pp. 19-22, nn.
8-44, inclusive. Some of those statutes have been
legislatively repealed or modified, or judicially
invalidated. Others are still in effect. Among the
latter are those relating to the occupations of
inspector, certified shorthand reporter, funeral
director, masseur, physical therapist, and animal
technician.
2 This particular citizenship requirement had its
origin in 1918 N. Y. Laws, ch. 158, effective Apr.
4, 1918.

As the Court acknowledges, ante, at 72, its decisions
regarding the permissibility of statutory classifications
concerning aliens "have not formed an unwavering line
over the years." 3 Thus, just last Term, in Foley v.
Connelie, 435 U.S. 291 (1978), the Court upheld against
equal protection challenge the New York statute limiting
appointment of members of the state police force to
citizens of the United States. The touchstone, the Court
indicated, was that citizenship may be [*83] a relevant
qualification for fulfilling "'important nonelective
executive, legislative, and judicial positions' held by
'officers who participate directly in the formulation,
execution, or review of broad public policy.'" Id., at 296,
quoting Sugarman v. Dougall, 413 U.S. 634, 647 (1973).
For such positions, a State need show only some rational
relationship between the interest sought to be protected
and the limiting [**1598] classification. Police, it then
was felt, were clothed with authority to exercise an
almost infinite variety of discretionary powers that could
seriously affect members of the public. 435 U.S., at 297.
They thus fell within the category of important officers
who participate directly in the execution of "broad public
policy." The Court was persuaded that citizenship bore a
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rational relationship to the special demands of police
positions, and that a State therefore could constitutionally
confine that public responsibility to citizens of the United
States. Id., at 300. The propriety of making citizenship a
qualification for a narrowly defined class of positions was
[***61] also recognized, in passing, in Sugarman v.
Dougall, 413 U.S., at 647, and in Nyquist v. Mauclet, 432
U.S. 1, 11 (1977).

3 "To be sure, the course of decisions protecting
the employment rights of resident aliens has not
been an unswerving one." In re Griffiths, 413 U.S.
717, 720 (1973).

On the other hand, the Court frequently has
invalidated a state provision that denies a resident alien
the right to engage in specified occupational activity: Yick
Wo v. Hopkins, 118 U.S. 356 (1886) (ordinance applied
so as to prevent Chinese subjects from engaging in the
laundry business); Truax v. Raich, 239 U.S. 33 (1915)
(statute requiring an employer's work force to be
composed of not less than 80% "qualified electors or
native-born citizens"); Takahashi v. Fish & Game
Comm'n, 334 U.S. 410 (1948) (limitation of commercial
fishing licenses to persons not "ineligible to citizenship");
Sugarman v. Dougall, supra (New York statute relating
to permanent positions in the "competitive class" of the
state civil service); In re Griffiths, 413 U.S. 717 (1973)
(the practice of law); Nelson v. Miranda, 413 U.S. 902
(1973), summarily aff'g 351 F.Supp. 735 (Ariz. 1972)
(social service worker [*84] and teacher); Examining
Board v. Flores de Otero, 426 U.S. 572 (1976) (the
practice of civil engineering). See also Nyquist v.
Mauclet, supra (New York statute barring certain
resident aliens from state financial assistance for higher
education).

Indeed, the Court has held more than once that state
classifications based on alienage are "inherently suspect
and subject to close judicial scrutiny." Graham v.
Richardson, 403 U.S. 365, 372 (1971). See Examining
Board v. Flores de Otero, 426 U.S., at 601-602; In re
Griffiths, 413 U.S., at 721; Sugarman v. Dougall, 413
U.S., at 642; Nyquist v. Mauclet, 432 U.S., at 7. And
"[alienage] classifications by a State that do not withstand
this stringent examination cannot stand." Ibid.

There is thus a line, most recently recognized in
Foley v. Connelie, between those employments that a
State in its wisdom constitutionally may restrict to United
States citizens, on the one hand, and those employments,

on the other, that the State may not deny to resident
aliens. For me, the present case falls on the
Sugarman-Griffiths-Flores de Otero-Mauclet side of that
line, rather than on the narrowly isolated Foley side.

We are concerned here with elementary and
secondary education in the public schools of New York
State. We are not concerned with teaching at the college
or graduate levels. It seems constitutionally absurd, to
say the least, that in these lower levels of public
education a Frenchman may not teach French or, indeed,
an Englishwoman may not teach the grammar of the
English language. The appellees, to be sure, are resident
"aliens" in the technical sense, but there is not a word in
the record that either appellee does not have roots in this
country or is unqualified in any way, other than the
imposed requirement of citizenship, to teach. Both
appellee Norwick and appellee Dachinger have been in
this country for [*85] over 12 [***62] years. Each is
married to a United States citizen. Each currently meets
all the requirements, other than citizenship, that New
York has specified for certification as a public school
teacher. Tr. [**1599] of Oral Arg. 4. 4 Each is willing, if
required, to subscribe to an oath to support the
Constitutions of the United States and of New York. 5

Each lives in an American community, must obey its
laws, and must pay all of the taxes citizens are obligated
to pay. Appellees, however, have hesitated to give up
their respective British and Finnish citizenships, just as
lawyer Fre Le Poole Griffiths, the subject of In re
Griffiths, supra, hesitated to renounce her Netherlands
citizenship, although married to a citizen of the United
States and a resident of Connecticut.

4 Appellee Norwick is a summa cum laude
graduate of a Massachusetts college and received
an A average in full-time graduate work in the
State University of New York at Albany. She has
taught both in this country and in Great Britain.

Appellee Dachinger is a cum laude graduate,
with a major in German, of Lehman College, a
unit of the City University of New York, and
possesses a master's degree in Early Childhood
Education from that institution. She has taught at
a day-care center in the Bronx.

Each appellee, thus, has received and
excelled in educational training the State of New
York itself offers.
5 See In re Griffiths, 413 U.S., at 726 n. 18.
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But the Court, to the disadvantage of appellees,
crosses the line from Griffiths to Foley by saying, ante, at
75, that the "distinction between citizens and aliens,
though ordinarily irrelevant to private activity, is
fundamental to the definition and government of a State."
It then concludes that public school teaching "constitutes
a governmental function," ibid., and that public school
teachers may be regarded as performing a task that goes
"to the heart of representative government." Ante, at 76.
The Court speaks of the importance of public schools in
the preparation of individuals for participation as citizens,
and in the preservation of the values on which [*86] our
society rests. 6 After then observing that teachers play a
critical part in all this, the Court holds that New York's
citizenship requirement is constitutional because it bears
a rational relationship to the State's interest in furthering
these educational goals.

6 One, of course, can agree with this
observation. One may concede, also, that public
schools are an "'assimilative force' by which
diverse and conflicting elements in our society are
brought together on a broad but common ground,"
ante, at 77, and that the inculcation of
fundamental values by our public schools is
necessary to the maintenance of a democratic
political system.

I perceive a number of difficulties along the easy
road the Court takes to this conclusion:

First, the New York statutory structure itself refutes
the argument. Section 3001 (3), the very statute at issue
here, provides for exceptions with respect to alien
teachers "employed pursuant to regulations adopted by
the commissioner of education permitting such
employment." Section 3001-a (McKinney 1970) provides
another exception for persons ineligible for United States
citizenship because of oversubscribed quotas. Also, New
York is unconcerned with any citizenship qualification
for teachers in the private schools of the State, even
though the record indicates that about 18% of the
[***63] pupils at the elementary and secondary levels
attend private schools. The education of those pupils
seems not to be inculcated with something less than what
is desirable for citizenship and what the Court calls an
influence "crucial to the continued good health of a
democracy." Ante, at 79. The State apparently, under §
3001 (3), would not hesitate to employ an alien teacher
while he waits to attain citizenship, even though he may

fail ever to attain it. And the stark fact that the State
permits some aliens to sit on certain local school boards,
N. Y. Educ. Law § 2590-c (4) (McKinney Supp.
1978-1979), reveals how shallow and indistinct is New
York's line of demarcation between citizenship and
noncitizenship. The Court's attempted [*87]
rationalization of this fact, ante, at 81-82, n. 15, hardly
extinguishes the influence school board members,
including these otherwise "disqualified" resident aliens,
possess in school administration, in the selection of
[**1600] faculty, and in the approval of textbooks and
instructional materials.

Second, the New York statute is all-inclusive in its
disqualifying provisions: "No person shall be employed
or authorized to teach in the public schools of the state
who is . . . [not] a citizen." It sweeps indiscriminately. It
is "neither narrowly confined nor precise in its
application," nor limited to the accomplishment of
substantial state interests. Sugarman v. Dougall, 413
U.S., at 643. See Note, Aliens' Right to Teach: Political
Socialization and the Public Schools, 85 Yale L. J. 90,
109-111 (1975).

Third, the New York classification is irrational. Is it
better to employ a poor citizen teacher than an excellent
resident alien teacher? Is it preferable to have a citizen
who has never seen Spain or a Latin American country
teach Spanish to eighth graders and to deny that
opportunity to a resident alien who may have lived for 20
years in the culture of Spain or Latin America? The State
will know how to select its teachers responsibly, wholly
apart from citizenship, and can do so selectively and
intelligently. 7 That is the way to [*88] accomplish the
desired result. An artificial citizenship bar is not a
rational way. It is, instead, a stultifying [***64]
provision. The route to "diverse and conflicting
elements" and their being "brought together on a broad
but common ground," which the Court so emphasizes,
ante, at 77, is hardly to be achieved by disregarding some
of the diverse elements that are available, competent, and
contributory to the richness of our society and of the
education it could provide.

7 In In re Griffiths the Court significantly has
observed:

"Connecticut has wide freedom to gauge on a
case-by-case basis the fitness of an applicant to
practice law. Connecticut can, and does, require
appropriate training and familiarity with
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Connecticut law. Apart from such tests of
competence, it requires a new lawyer to take both
an 'attorney's oath' to perform his functions
faithfully and honestly and a 'commissioner's oath'
to 'support the constitution of the United States,
and the constitution of the state of Connecticut.'
Appellant has indicated her willingness and
ability to subscribe to the substance of both oaths,
and Connecticut may quite properly conduct a
character investigation to insure in any given case
"that an applicant is not one who "swears to an
oath pro forma while declaring or manifesting his
disagreement with or indifference to the oath."
Bond v. Floyd, 385 U.S. 116, 132.' Law Students
Research Council v. Wadmond, 401 U.S., at 164.
Moreover, once admitted to the bar, lawyers are
subject to continuing scrutiny by the organized
bar and the courts. In addition to discipline for
unprofessional conduct, the range of
post-admission sanctions extends from judgments
for contempt to criminal prosecutions and
disbarment. In sum, the Committee simply has
not established that it must exclude all aliens from
the practice of law in order to vindicate its
undoubted interest in high professional
standards." 413 U.S., at 725-727 (footnotes
omitted).

Fourth, it is logically impossible to differentiate
between this case concerning teachers and In re Griffiths
concerning attorneys. If a resident alien may not
constitutionally be barred from taking a state bar
examination and thereby becoming qualified to practice
law in the courts of a State, how is one to comprehend
why a resident alien may constitutionally be barred from
teaching in the elementary and secondary levels of a
State's public schools? One may speak proudly of the role
model of the teacher, of his ability to mold young minds,
of his inoculcating force as to national ideals, and of his
profound influence in the impartation of our society's
values. Are the attributes of an attorney any the less? He
represents us in our critical courtroom controversies even
when citizenship and loyalty may be questioned. He
stands as an officer of every court in which he practices.
He is responsible for strict adherence to the announced
and implied standards of professional conduct and to the
requirements of evolving ethical codes, and for honesty
and integrity in his professional [*89] and personal life.
Despite the almost continuous criticism leveled at the
legal profession, he, too, is an influence in legislation, in

the community, and in the role-model figure that the
[**1601] professional person enjoys. 8 The Court
specifically recognized this in In re Griffiths:

"Lawyers do indeed occupy professional positions of
responsibility and influence that impose on them duties
correlative with their vital right of access to the courts.
Moreover, by virtue of their professional aptitudes and
natural interests, lawyers have been leaders in
government throughout the history of our country." 413
U.S., at 729. 9

8 See also Stockton v. Ford, 11 How. 232, 247
(1851); Hickman v. Taylor, 329 U.S. 495, 514-515
(1947) (concurring opinion); Schware v. Board of
Bar Examiners, 353 U.S. 232, 247 (1957)
(concurring opinion); In re Sawyer, 360 U.S. 622,
668 (1959) (dissenting opinion); J. Story,
Miscellaneous Writings, Value and Importance of
Legal Studies 503-549 (W. Story ed. 1972);
Stone, The Public Influence of the Bar, 48 Harv.
L. Rev. 1 (1934); W. Brennan, The
Responsibilities of the Legal Profession, Address
before the Law School of Harvard University
(1967); A. de Tocqueville, Democracy in America
321-331 (Schocken ed. 1961); J. Rogers, The
Lawyer in American Public Life, in Morrison
Foundation Lectures 41, 61 (1940).
9 In order to keep attorneys on the
nongovernmental side of the classification line,
the Court continued:

"Yet, they are not officials of government by
virtue of being lawyers. Nor does the status of
holding a license to practice law place one so
close to the core of the political process as to
make him a formulator of government policy."
413 U.S., at 729.

If an attorney has a constitutional right to take a bar
examination and practice law, despite his being a resident
alien, it is impossible for me to see why a resident alien,
otherwise completely competent and qualified, as these
appellees concededly are, is constitutionally disqualified
from [***65] teaching in the public schools of the great
State of New York. The [*90] District Court expressed
it well and forcefully when it observed that New York's
exclusion "seems repugnant to the very heritage the State
is seeking to inculcate." Norwick v. Nyquist, 417 F.Supp.
913, 922 (SDNY 1976).
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I respectfully dissent.
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PRIOR HISTORY: CERTIORARI TO THE
UNITED STATES COURT OF APPEALS FOR THE
SECOND CIRCUIT.

DISPOSITION: 638 F.2d 204, affirmed.

DECISION:

Federal District Court's entry of summary judgment
in case challenging local school board's removal of
library books as violative of First Amendment, held
erroneous where material issue of fact remained as to
board's justifications.

SUMMARY:

A local school board, characterizing a number of
books as "anti-American, anti-Christian, anti-Semitic,
and just plain filthy," directed their removal from the
libraries of a district high school and junior high school.
The board then appointed a committee of parents and
members of the school staff to make recommendations
about the books, but it substantially rejected the
committee's recommendations in deciding that nine
books should be removed from elementary and secondary
school libraries and from use in the curriculum. Several
students attending the junior high school and high school
brought an action under 42 USCS 1983 in the United

States District Court for the Eastern District of New
York, alleging that the board's actions--taken because of
offense to its social, political, and moral tastes--denied
them their rights under the First Amendment and seeking
declaratory and injunctive relief. The District Court
granted summary judgment in favor of the board, finding
that the board acted not on religious principles, but on its
conservative education philosophy, in ordering the
removal of the books and that, although the removal was
content-based, there was no constitutional violation of the
requisite magnitude (474 F Supp 387). The United States
Court of Appeals for the Second Circuit reversed the
judgment of the District Court and remanded the action
for a trial on the students' allegations (638 F2d 404).

On certiorari, the United States Supreme Court
affirmed. Although unable to agree on an opinion, five
members of the court agreed that there was a material
issue of fact that precluded summary judgment in favor
of the school board.

Brennan, J., announced the judgment of the court
and, in an opinion joined by Marshall and Stevens, JJ.,
and joined in part (all except for statement 1 below) by
Blackmun, J., expressed the view that (1) local school
boards have broad discretion in the management of
school affairs, but this discretion must be exercised in a
manner that comports with the transcendent imperatives
of the First Amendment, (2) the First Amendment rights
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of students may be directly and sharply implicated by the
removal of books from the shelves of a school library, (3)
local school boards may not remove books from school
library shelves simply because they dislike the ideas
contained in those books, and (4) the evidentiary
materials that were before the District Court, when
construed most favorably to the students, raised a genuine
issue of material fact as to whether the school board
exceeded constitutional limitations in exercising its
discretion to remove the books from the school libraries,
such issue foreclosing summary judgment in favor of the
school board.

Blackmun, J., concurring in part and concurring in
the judgment, expressed the view that (1) school officials
may not remove books for the purpose of restricting
access to the political ideas or social perspectives
discussed in them, when that action is motivated simply
by the officials' disapproval of the ideas involved, and (2)
this is a narrow principle, since school officials must be
able to choose one book over another, without outside
interference, when the first book is deemed more relevant
to the curriculum, or better written, or when one of a host
of other politically neutral reasons is present.

White, J., concurring in the judgment, expressed the
view that (1) the material issue of fact precluding
summary judgment for the school board concerned the
reasons underlying the school board's removal of the
books, and (2) there was no necessity at this point to go
further and issue a dissertation on the extent to which the
First Amendment limits the discretion of a school board
to remove books from a school library.

Burger, Ch. J., joined by Powell, Rehnquist, and
O'Connor, JJ., dissented, expressing the view that (1) in
an attempt to deal with a problem in an area traditionally
left to the states, a plurality of the court wrongly took the
position that a school board's decision concerning what
books are to be in the school library is subject to federal
court review, (2) if the plurality's view were to become
the law, the court would come perilously close to
becoming a "super censor" of school board library
decisions, and (3) the Constitution does not dictate that
judges, rather than parents, teachers, and local school
boards, must determine how the standards of morality
and vulgarity ar to be treated in the classroom.

Powell, J., dissented, expressing the view that the
states and locally elected school boards should have the
responsibility for determining the educational policy of

the public schools, school boards being uniquely local
and democratic institutions.

Rehnquist, J., joined by Burger, Ch. J., and Powell,
J., dissented, expressing the view that (1) actions by the
government as educator do not raise the same First
Amendment concerns as actions by the government as
sovereign, (2) a right to receive information, in the junior
high school and high school setting, is wholly
unsupported by the court's past decisions and is
inconsistent with the necessarily selective process of
elementary and secondary education, and (3) the
statement in the plurality opinion that the Constitution
does not permit the official suppression of ideas is not a
useful analytical tool in solving difficult First
Amendment problems.

O'Connor, J., dissented, expressing the view that (1)
a school board can decide which books to discontinue or
remove from the school library so long as it does not also
interfere with the right of students to read the material
and to discuss it, and (2) it is not the function of the
courts to make the decisions that have been properly
relegated to the elected members of school boards.

LAWYERS' EDITION HEADNOTES:

[***LEdHN1]

LAW §941

PLEADINGS §5

District Court determination -- remaining issues of
material fact -- school board's removal of library books --
First Amendment --

Headnote:[1A][1B][1C][1D]

A Federal District Court errs in entering summary
judgment in favor of a local school board in an action
under 42 USCS 1983 alleging that the school board's
removal of several books from the school district's
libraries denied students their rights under the First
Amendment, where there remains a genuine issue of
material fact as to the board's justification for the removal
of the books. [Per Brennan, Marshall, Stevens, Blackmun
and White, JJ. Dissenting: Burger, Ch. J., and Powell,
Rehnquist, and O'Connor, JJ.]

[***LEdHN2]
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LAW §941

freedom of speech -- students --

Headnote:[2A][2B][2C]

Students do not shed their rights to freedom of
speech or expression at the schoolhouse gate. [Per
Brennan, J., Marshall, J., Stevens, J., Burger, Ch. J.,
Powell, J., Rehnquist, J., and O'Connor, J.]

SYLLABUS

Petitioner Board of Education, rejecting
recommendations of a committee of parents and school
staff that it had appointed, ordered that certain books,
which the Board characterized as "anti-American,
anti-Christian, anti-[Semitic], and just plain filthy," be
removed from high school and junior high school
libraries. Respondent students then brought this action
for declaratory and injunctive relief under 42 U. S. C. §
1983 against the Board and petitioner Board members,
alleging that the Board's actions had denied respondents
their rights under the First Amendment. The District
Court granted summary judgment in petitioners' favor.
The Court of Appeals reversed and remanded for a trial
on the merits of respondents' allegations.

Held: The judgment is affirmed.

JUSTICE BRENNAN, joined by JUSTICE
MARSHALL and JUSTICE STEVENS, concluded:

1. The First Amendment imposes limitations upon a
local school board's exercise of its discretion to remove
books from high school and junior high school libraries.
Pp. 863-872.

(a) Local school boards have broad discretion in the
management of school affairs, but such discretion must
be exercised in a manner that comports with the
transcendent imperatives of the First Amendment.
Students do not "shed their constitutional rights to
freedom of speech or expression at the schoolhouse gate,"
Tinker v. Des Moines School Dist., 393 U.S. 503, 506,
and such rights may be directly and sharply implicated by
the removal of books from the shelves of a school library.
While students' First Amendment rights must be
construed "in light of the special characteristics of the
school environment," ibid., the special characteristics of
the school library make that environment especially

appropriate for the recognition of such rights. Pp.
863-869.

(b) While petitioners might rightfully claim absolute
discretion in matters of curriculum by reliance upon their
duty to inculcate community values in schools,
petitioners' reliance upon that duty is misplaced where
they attempt to extend their claim of absolute discretion
beyond the compulsory environment of the classroom
into the school library and the regime of voluntary
inquiry that there holds sway. P. 869.

(c) Petitioners possess significant discretion to
determine the content of their school libraries, but that
discretion may not be exercised in a narrowly partisan or
political manner. Whether petitioners' removal of books
from the libraries denied respondents their First
Amendment rights depends upon the motivation behind
petitioners' actions. Local school boards may not remove
books from school libraries simply because they dislike
the ideas contained in those books and seek by their
removal to "prescribe what shall be orthodox in politics,
nationalism, religion, or other matters of opinion." West
Virginia Board of Education v. Barnette, 319 U.S. 624,
642. If such an intention was the decisive factor in
petitioners' decision, then petitioners have exercised their
discretion in violation of the Constitution. Pp. 869-872.

2. The evidentiary materials before the District Court
must be construed favorably to respondents, given the
procedural posture of this case. When so construed,
those evidentiary materials raise a genuine issue of
material fact as to whether petitioners exceeded
constitutional limitations in exercising their discretion to
remove the books at issue from their school libraries.
Respondents' allegations, and some of the evidentiary
materials before the District Court, also fail to exclude
the possibility that petitioners' removal procedures were
highly irregular and ad hoc -- the antithesis of those
procedures that might tend to allay suspicions regarding
petitioners' motivation. Pp. 872-875.

JUSTICE BLACKMUN concluded that a proper
balance between the limited constitutional restriction
imposed on school officials by the First Amendment and
the broad state authority to regulate education, would be
struck by holding that school officials may not remove
books from school libraries for the purpose of restricting
access to the political ideas or social perspectives
discussed in the books, when that action is motivated
simply by the officials' disapproval of the ideas involved.
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Pp. 879-882.

JUSTICE WHITE, while agreeing that there should
be a trial to resolve the factual issues, concluded that
there is no necessity at this point for discussing the extent
to which the First Amendment limits the school board's
discretion to remove books from the school libraries. Pp.
883-884.

COUNSEL: George W. Lipp, Jr., argued the cause for
petitioners. With him on the briefs was David S. J.
Rubin.

Alan H. Levine argued the cause for respondents. With
him on the brief were Steven R. Shapiro, Burt Neuborne,
Alan Azzara, Bruce J. Ennis, Jr., and Charles S. Sims. *

* Briefs of amici curiae urging reversal were
filed by Bruce A. Taylor for Charles H. Keating,
Jr., et al.; and by David Crump for the Legal
Foundation of America.

Briefs of amici curiae urging affirmance were
filed by J. Albert Woll, Marsha Berzon, Laurence
Gold, and George Kaufmann for the American
Federation of Labor and Congress of Industrial
Organizations et al.; by Don H. Reuben and James
A. Klenk for the American Library Association et
al.; by Harold P. Weinberger, Justin J. Finger, and
Jeffrey P. Sinensky for the Anti-Defamation
League of B'Nai B'Rith; by R. Bruce Rich for the
Association of American Publishers, Inc., et al.;
by Irwin Karp for the Authors League of
America, Inc.; by Robert M. Weinberg, Michael
H. Gottesman, and David Rubin for the National
Education Association; by James R. Sandner,
Jeffrey S. Karp, and Elizabeth A. Truly for New
York State United Teachers; and by Jerry Simon
Chasen and Marcia B. Paul for P. E. N. American
Center.

Briefs of amici curiae were filed by Nathan
Z. Dershowitz and Edward Labaton for the
American Jewish Congress et al.; and by Whitney
North Seymour, Jr., and Martha L. Wolfe for the
Long Island Library Association Coalition.

JUDGES: BRENNAN, J., announced the judgment of
the Court and delivered an opinion, in which

MARSHALL and STEVENS, JJ., joined and in all but
Part II-A(1) of which BLACKMUN, J., joined.
BLACKMUN, J., filed an opinion concurring in part and
concurring in the judgment, post, p. 875. WHITE, J.,
filed an opinion concurring in the judgment, post, p. 883.
BURGER, C. J., filed a dissenting opinion, in which
POWELL, REHNQUIST, and O'CONNOR, JJ., joined,
post, p. 885. POWELL, J., filed a dissenting opinion,
post, p. 893. REHNQUIST, J., filed a dissenting opinion,
in which BURGER, C. J., and POWELL, J., joined, post,
p. 904. O'CONNOR, J., filed a dissenting opinion, post,
p. 921.

OPINION BY: BRENNAN

OPINION

[*855] [***439] [**2802] JUSTICE BRENNAN
announced the judgment of the Court and delivered an
opinion, in which JUSTICE MARSHALL and JUSTICE
STEVENS joined, and in which JUSTICE BLACKMUN
joined except for Part II-A-(1).

[***LEdHR1A] [1A]The principal question presented is
whether the First Amendment 1 imposes limitations upon
the exercise by a local [*856] school board of its
discretion to remove library books [***440] from high
school and junior high school libraries.

1 The Amendment provides in pertinent part that
"Congress shall make no law . . . abridging the
freedom of speech, or of the press." It applies to
the States by virtue of the Fourteenth Amendment.
Gitlow v. New York, 268 U.S. 652, 666 (1925);
Grosjean v. American Press Co., 297 U.S. 233,
244 (1936).

I

Petitioners are the Board of Education of the Island
Trees Union Free School District No. 26, in New York,
and Richard Ahrens, Frank Martin, Christina Fasulo,
Patrick Hughes, Richard Melchers, Richard Michaels,
and Louis Nessim. When this suit was brought, Ahrens
was the President of the Board, Martin was the Vice
President, and the remaining petitioners were Board
members. The Board is a state agency charged with
responsibility for the operation and administration of the
public schools within the Island Trees School District,
including the Island Trees High School and Island Trees
Memorial Junior High School. Respondents are Steven
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Pico, Jacqueline Gold, Glenn Yarris, Russell Rieger, and
Paul Sochinski. When this suit was brought, Pico, Gold,
Yarris, and Rieger were students at the High School, and
Sochinski was a student at the Junior High School.

In September 1975, petitioners Ahrens, Martin, and
Hughes attended a conference sponsored by Parents of
New York United (PONYU), a politically conservative
organization of parents concerned about education
legislation in the State of New York. At the conference
these petitioners obtained lists of books described by
Ahrens as "objectionable," App. 22, and by Martin as
"improper fare for school students," id., at 101. 2 It was
later determined that the [**2803] High School library
contained nine of the listed books, and that another listed
book was in the Junior High School library. 3 In [*857]
February 1976, at a meeting with the Superintendent of
Schools and the Principals of the High School and Junior
High School, the Board gave an "unofficial direction"
that the listed books be removed from the library shelves
and delivered to the Board's offices, so that Board
members could read them. 4 When this directive was
carried out, it became publicized, and the Board issued a
press release justifying its action. It characterized the
removed books as "anti-American, anti-Christian,
anti-[Semitic], and just plain filthy," and concluded that
[***441] "[it] is our duty, our moral obligation, to
protect the children in our schools from this moral danger
as surely as from physical and medical dangers." 474
F.Supp. 387, 390 (EDNY 1979).

2 The District Court noted, however, that
petitioners "concede that the books are not
obscene." 474 F.Supp. 387, 392 (EDNY 1979).
3 The nine books in the High School library
were: Slaughter House Five, by Kurt Vonnegut,
Jr.; The Naked Ape, by Desmond Morris; Down
These Mean Streets, by Piri Thomas; Best Short
Stories of Negro Writers, edited by Langston
Hughes; Go Ask Alice, of anonymous authorship;
Laughing Boy, by Oliver LaFarge; Black Boy, by
Richard Wright; A Hero Ain't Nothin' But A
Sandwich, by Alice Childress; and Soul On Ice,
by Eldridge Cleaver. The book in the Junior High
School library was A Reader for Writers, edited
by Jerome Archer. Still another listed book, The
Fixer, by Bernard Malamud, was found to be
included in the curriculum of a 12th-grade
literature course. 474 F.Supp., at 389, and nn.
2-4.

4 The Superintendent of Schools objected to the
Board's informal directive, noting:

"[We] already have a policy . . . designed
expressly to handle such problems. It calls for the
Superintendent, upon receiving an objection to a
book or books, to appoint a committee to study
them and make recommendations. I feel it is a
good policy -- and it is Board policy -- and that it
should be followed in this instance. Furthermore,
I think it can be followed quietly and in such a
way as to reduce, perhaps avoid, the public furor
which has always attended such issues in the
past." App. 44.

The Board responded to the Superintendent's
objection by repeating its directive "that all copies
of the library books in question be removed from
the libraries to the Board's office." Id., at 47
(emphasis in original).

A short time later, the Board appointed a "Book
Review Committee," consisting of four Island Trees
parents and four members of the Island Trees schools
staff, to read the listed books and to recommend to the
Board whether the books should be retained, taking into
account the books' "educational suitability," "good taste,"
"relevance," and "appropriateness to age and grade level."
In July, the Committee [*858] made its final report to
the Board, recommending that five of the listed books be
retained 5 and that two others be removed from the
school libraries. 6 As for the remaining four books, the
Committee could not agree on two, 7 took no position on
one, 8 and recommended that the last book be made
available to students only with parental approval. 9 The
Board substantially rejected the Committee's report later
that month, deciding that only one book should be
returned to the High School library without restriction, 10

that another should be made available subject to parental
approval, 11 but that the remaining nine books should "be
removed from elementary and secondary libraries and
[from] use in the curriculum." Id., at 391. 12 The Board
gave no reasons for rejecting the recommendations of the
Committee that it had appointed.

5 The Fixer, Laughing Boy, Black Boy, Go Ask
Alice, and Best Short Stories by Negro Writers.
474 F.Supp., at 391, nn. 6-7.
6 The Naked Ape and Down These Mean
Streets. 474 F.Supp., at 391, n. 8.
7 Soul On Ice and A Hero Ain't Nothin' But A
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Sandwich. 474 F.Supp., at 391, n. 9.
8 A Reader for Writers. 474 F.Supp., at 391, n.
11. The reason given for this disposition was that
all members of the Committee had not been able
to read the book. Id., at 391.
9 Slaughter House Five. 474 F.Supp., at 391, n.
10.
10 Laughing Boy. 474 F.Supp., at 391, n. 12.
11 Black Boy. 474 F.Supp., at 391, n. 13.
12 As a result, the nine removed books could not
be assigned or suggested to students in connection
with school work. Id., at 391. However, teachers
were not instructed to refrain from discussing the
removed books or the ideas and positions
expressed in them. App. 131.

[**2804] Respondents reacted to the Board's
decision by bringing the present action under 42 U. S. C.
§ 1983 in the United States District Court for the Eastern
District of New York. They alleged that petitioners had

"ordered the removal of the books from school
libraries and proscribed their use in the curriculum
because particular passages in the books offended their
social, political [*859] and moral tastes and not because
the books, taken as a whole, were lacking in educational
value." App. 4.

Respondents claimed that the Board's actions denied
them their rights under the First Amendment. They asked
the court for a declaration that the Board's actions were
unconstitutional, and for preliminary and permanent
injunctive relief ordering the Board to return the nine
books to the school libraries and to refrain from
interfering with the use of those books in the schools'
curricula. Id., at 5-6.

The District Court granted summary [***442]
judgment in favor of petitioners. 474 F.Supp. 387
(1979). In the court's view, "the parties substantially
[agreed] about the motivation behind the board's actions,"
id., at 391 -- namely, that

"the board acted not on religious principles but on its
conservative educational philosophy, and on its belief
that the nine books removed from the school library and
curriculum were irrelevant, vulgar, immoral, and in bad
taste, making them educationally unsuitable for the
district's junior and senior high school students." Id., at

392.

With this factual premise as its background, the court
rejected respondents' contention that their First
Amendment rights had been infringed by the Board's
actions. Noting that statutes, history, and precedent had
vested local school boards with a broad discretion to
formulate educational policy, 13 the court concluded that
it should not intervene in "'the daily operations of school
systems'" unless "'basic constitutional values'" were
"'sharply [implicated],'" 14 and determined [*860] that
the conditions for such intervention did not exist in the
present case. Acknowledging that the "removal [of the
books] . . . clearly was content-based," the court
nevertheless found no constitutional violation of the
requisite magnitude:

"The board has restricted access only to certain
books which the board believed to be, in essence, vulgar.
While removal of such books from a school library may .
. . reflect a misguided educational philosophy, it does not
constitute a sharp and direct infringement of any first
amendment right." Id., at 397.

13 474 F.Supp., at 396-397, citing Presidents
Council, District 25 v. Community School Board
#25, 457 F.2d 289 (CA2 1972); James v. Board of
Education, 461 F.2d 566, 573 (CA2 1972); East
Hartford Educational Assn. v. Board of
Education, 562 F.2d 838, 856 (CA2 1977) (en
banc).
14 474 F.Supp., at 395, quoting Presidents
Council, District 25 v. Community School Board
#25, supra, at 291 (in turn quoting Epperson v.
Arkansas, 393 U.S. 97, 104 (1968)).

A three-judge panel of the United States Court of
Appeals for the Second Circuit reversed the judgment of
the District Court, and remanded the action for a trial on
respondents' allegations. 638 F.2d 404 (1980). Each
judge on the panel filed a separate opinion. Delivering
the judgment of the court, Judge Sifton treated the case as
involving "an unusual and irregular intervention in the
school libraries' operations by persons not routinely
concerned with such matters," and concluded that
petitioners were obliged to demonstrate a reasonable
basis for interfering with respondents' First Amendment
rights. Id., at 414-415. He then determined that, at least
at the summary judgment stage, petitioners had not
offered sufficient justification for their action, 15 and
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concluded that respondents "should have . . . been offered
[**2805] an opportunity to persuade a finder of fact that
the ostensible justifications for [petitioners'] actions . . .
were simply pretexts for the suppression of free speech."
Id., at [***443] 417. 16 Judge Newman [*861]
concurred in the result. Id., at 432-438. He viewed the
case as turning on the contested factual issue of whether
petitioners' removal decision was motivated by a
justifiable desire to remove books containing vulgarities
and sexual explicitness, or rather by an impermissible
desire to suppress ideas. Id., at 436-437. 17 We granted
certiorari, 454 U.S. 891 (1981).

15 After criticizing "the criteria for removal"
employed by petitioners as "[suffering] from
excessive generality and overbreadth," and the
procedures used by petitioners as "erratic,
arbitrary and free-wheeling," Judge Sifton
observed that "precision of regulation and
sensitivity to First Amendment concerns" were
"hardly established" by such procedures. 638
F.2d, at 416.
16 Judge Sifton stated that it could be inferred
from the record that petitioners' "political views
and personal taste [were] being asserted not in the
interests of the children's well-being, but rather
for the purpose of establishing those views as the
correct and orthodox ones for all purposes in the
particular community." Id., at 417.
17 Judge Mansfield dissented, id., at 419-432,
based upon a distinctly different reading of the
record developed in the District Court. According
to Judge Mansfield, "the undisputed evidence of
the motivation for the Board's action was the
perfectly permissible ground that the books were
indecent, in bad taste, and unsuitable for
educational purposes." Id., at 430. He also
asserted that in reaching its decision "the Board
[had] acted carefully, conscientiously and
responsibly after according due process to all
parties concerned." Id., at 422. Judge Mansfield
concluded that "the First Amendment entitles
students to reasonable freedom of expression but
not to freedom from what some may consider to
be excessively moralistic or conservative
selection by school authorities of library books to
be used as educational tools." Id., at 432.

II

We emphasize at the outset the limited nature of the
substantive question presented by the case before us. Our
precedents have long recognized certain constitutional
limits upon the power of the State to control even the
curriculum and classroom. For example, Meyer v.
Nebraska, 262 U.S. 390 (1923), struck down a state law
that forbade the teaching of modern foreign languages in
public and private schools, and Epperson v. Arkansas,
393 U.S. 97 (1968), declared unconstitutional a state law
that prohibited the teaching of the Darwinian theory of
evolution in any state-supported school. But the current
action does not require us to re-enter this difficult terrain,
which Meyer and Epperson traversed without apparent
misgiving. For as this case is presented to us, it does not
involve textbooks, or indeed any books that Island
[*862] Trees students would be required to read. 18

Respondents do not seek in this Court to impose
limitations upon their school Board's discretion to
prescribe the curricula of the Island Trees schools. On
the contrary, the only books at issue in this case are
library books, books that by their nature are optional
rather than required reading. [***444] Our adjudication
of the present case thus does not intrude into the
classroom, or into the compulsory courses taught there.
Furthermore, even as to library books, the action before
us does not involve the acquisition of books.
Respondents have not sought to compel their school
Board to add to the school library shelves any books that
students desire to read. Rather, the only action
challenged in [**2806] this case is the removal from
school libraries of books originally placed there by the
school authorities, or without objection from them.

18 Four of respondents' five causes of action
complained of petitioners' "resolutions ordering
the removal of certain books from the school
libraries of the District and prohibiting the use of
those books in the curriculum." App. 5. The
District Court concluded that "respect for . . . the
school board's substantial control over educational
content . . . [precludes] any finding of a first
amendment violation arising out of removal of
any of the books from use in the curriculum." 474
F.Supp., at 397. This holding is not at issue here.
Respondents' fifth cause of action complained that
petitioners' "resolutions prohibiting the use of
certain books in the curriculum of schools in the
District" had "imposed upon teachers in the
District arbitrary and unreasonable restrictions
upon their ability to function as teachers in
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violation of principles of academic freedom."
App. 6. The District Court held that respondents
had not proved this cause of action: "before such a
claim may be sustained there must at least be a
real, not an imagined controversy." 474 F.Supp.,
at 397. Respondents have not sought review of
that holding in this Court.

The substantive question before us is still further
constrained by the procedural posture of this case.
Petitioners were granted summary judgment by the
District Court. The Court of Appeals reversed that
judgment, and remanded the action for a trial on the
merits of respondents' claims. We can reverse the
judgment of the Court of Appeals, and [*863] grant
petitioners' request for reinstatement of the summary
judgment in their favor, only if we determine that "there
is no genuine issue as to any material fact," and that
petitioners are "entitled to a judgment as a matter of law."
Fed. Rule Civ. Proc. 56(c). In making our determination,
any doubt as to the existence of a genuine issue of
material fact must be resolved against petitioners as the
moving party. Adickes v. S. H. Kress & Co., 398 U.S.
144, 157-159 (1970). Furthermore, "[on] summary
judgment the inferences to be drawn from the underlying
facts contained in [the affidavits, attached exhibits, and
depositions submitted below] must be viewed in the light
most favorable to the party opposing the motion." United
States v. Diebold, Inc., 369 U.S. 654, 655 (1962).

In sum, the issue before us in this case is a narrow
one, both substantively and procedurally. It may best be
restated as two distinct questions. First, does the First
Amendment impose any limitations upon the discretion of
petitioners to remove library books from the Island Trees
High School and Junior High School? Second, if so, do
the affidavits and other evidentiary materials before the
District Court, construed most favorably to respondents,
raise a genuine issue of fact whether petitioners might
have exceeded those limitations? If we answer either of
these questions in the negative, then we must reverse the
judgment of the Court of Appeals and reinstate the
District Court's summary judgment for petitioners. If we
answer both questions in the affirmative, then we must
affirm the judgment below. We examine these questions
in turn.

A

(1)

The Court has long recognized that local school
boards have broad discretion in the management of
school affairs. See, e. g., Meyer v. Nebraska, supra, at
402; Pierce v. Society of Sisters, 268 U.S. 510, 534
(1925). Epperson v. Arkansas, [*864] supra, at 104,
reaffirmed that, by and large, "public education in our
Nation is committed to the control of state and local
authorities," and that federal courts should not ordinarily
"intervene in the resolution of conflicts which arise in the
daily operation of school systems." Tinker v. Des Moines
School Dist., 393 U.S. 503, 507 [***445] (1969), noted
that we have "repeatedly emphasized . . . the
comprehensive authority of the States and of school
officials . . . to prescribe and control conduct in the
schools." We have also acknowledged that public schools
are vitally important "in the preparation of individuals for
participation as citizens," and as vehicles for "inculcating
fundamental values necessary to the maintenance of a
democratic political system." Ambach v. Norwick, 441
U.S. 68, 76-77 (1979). We are therefore in full agreement
with petitioners that local school boards must be
permitted "to establish and apply their curriculum in such
a way as to transmit community values," and that "there
is a legitimate and substantial community interest in
promoting respect for authority and traditional values be
they social, moral, or political." Brief for Petitioners 10.
19

19 Respondents also agree with these
propositions. Tr. of Oral Arg. 28, 41.

[***LEdHR2A] [2A]At the same time, however, we
have necessarily recognized that the discretion of the
States and local school boards in matters of education
must be exercised in a [**2807] manner that comports
with the transcendent imperatives of the First
Amendment. In West Virginia Board of Education v.
Barnette, 319 U.S. 624 (1943), we held that under the
First Amendment a student in a public school could not
be compelled to salute the flag. We reasoned:

"Boards of Education . . . have, of course, important,
delicate, and highly discretionary functions, but none that
they may not perform within the limits of the Bill of
Rights. That they are educating the young for citizenship
is reason for scrupulous protection of Constitutional
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[*865] freedoms of the individual, if we are not to
strangle the free mind at its source and teach youth to
discount important principles of our government as mere
platitudes." Id., at 637.

Later cases have consistently followed this rationale.
Thus Epperson v. Arkansas invalidated a State's
anti-evolution statute as violative of the Establishment
Clause, and reaffirmed the duty of federal courts "to
apply the First Amendment's mandate in our educational
system where essential to safeguard the fundamental
values of freedom of speech and inquiry." 393 U.S., at
104. And Tinker v. Des Moines School Dist., supra, held
that a local school board had infringed the free speech
rights of high school and junior high school students by
suspending them from school for wearing black
armbands in class as a protest against the Government's
policy in Vietnam; we stated there that the
"comprehensive authority . . . of school officials" must be
exercised "consistent with fundamental constitutional
safeguards." 393 U.S., at 507. In sum, students do not
"shed their constitutional rights to freedom of speech or
expression at the schoolhouse gate," id., at 506, and
therefore local school boards must discharge their
"important, delicate, and highly discretionary functions"
within the limits and constraints of the First Amendment.

The nature of students' First [***446] Amendment
rights in the context of this case requires further
examination. West Virginia Board of Education v.
Barnette, supra, is instructive. There the Court held that
students' liberty of conscience could not be infringed in
the name of "national unity" or "patriotism." 319 U.S., at
640-641. We explained that

"the action of the local authorities in compelling the flag
salute and pledge transcends constitutional limitations on
their power and invades the sphere of intellect and spirit
which it is the purpose of the First Amendment to our
Constitution to reserve from all official control." Id., at
642.

[*866] Similarly, Tinker v. Des Moines School Dist.,
supra, held that students' rights to freedom of expression
of their political views could not be abridged by reliance
upon an "undifferentiated fear or apprehension of
disturbance" arising from such expression:

"Any departure from absolute regimentation may cause
trouble. Any variation from the majority's opinion may
inspire fear. Any word spoken, in class, in the
lunchroom, or on the campus, that deviates from the
views of another person may start an argument or cause a
disturbance. But our Constitution says we must take this
risk, Terminiello v. Chicago, 337 U.S. 1 (1949); and our
history says that it is this sort of hazardous freedom --
this kind of openness -- that is the basis of our national
strength and of the independence and vigor of Americans
who grow up and live in this . . . often disputations
society." 393 U.S., at 508-509.

In short, "First Amendment rights, applied in light of the
special characteristics of the school environment, are
available to . . . students." Id., at 506.

Of course, courts should not "intervene in the
resolution of conflicts which arise in the daily operation
of school systems" unless "basic constitutional values"
[**2808] are "directly and sharply [implicated]" in those
conflicts. Epperson v. Arkansas, 393 U.S., at 104. But
we think that the First Amendment rights of students may
be directly and sharply implicated by the removal of
books from the shelves of a school library. Our
precedents have focused "not only on the role of the First
Amendment in fostering individual self-expression but
also on its role in affording the public access to
discussion, debate, and the dissemination of information
and ideas." First National Bank of Boston v. Bellotti, 435
U.S. 765, 783 (1978). And we have recognized that "the
State may not, consistently with the spirit of the First
Amendment, contract the spectrum of available
knowledge." Griswold v. Connecticut, 381 U.S. 479, 482
(1965). In keeping with this principle, [*867] we have
held that in a variety of contexts "the Constitution
protects the right to receive information and ideas."
Stanley v. Georgia, 394 U.S. 557, 564 (1969); see
Kleindienst v. Mandel, 408 U.S. 753, 762-763 (1972)
(citing cases). This [***447] right is an inherent
corollary of the rights of free speech and press that are
explicitly guaranteed by the Constitution, in two senses.
First, the right to receive ideas follows ineluctably from
the sender's First Amendment right to send them: "The
right of freedom of speech and press . . . embraces the
right to distribute literature, and necessarily protects the
right to receive it." Martin v. Struthers, 319 U.S. 141, 143
(1943) (citation omitted). "The dissemination of ideas
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can accomplish nothing if otherwise willing addressees
are not free to receive and consider them. It would be a
barren marketplace of ideas that had only sellers and no
buyers." Lamont v. Postmaster General, 381 U.S. 301,
308 (1965) (BRENNAN, J., concurring).

More importantly, the right to receive ideas is a
necessary predicate to the recipient's meaningful exercise
of his own rights of speech, press, and political freedom.
Madison admonished us:

"A popular Government, without popular information, or
the means of acquiring it, is but a Prologue to a Farce or a
Tragedy; or, perhaps both. Knowledge will forever
govern ignorance: And a people who mean to be their
own Governors, must arm themselves with the power
which knowledge gives." 9 Writings of James Madison
103 (G. Hunt ed. 1910). 20

[*868] As we recognized in Tinker, students too are
beneficiaries of this principle:

"In our system, students may not be regarded as
closed-circuit recipients of only that which the State
chooses to communicate. . . . [School] officials cannot
suppress 'expressions of feeling with which they do not
wish to contend.'" 393 U.S., at 511 (quoting Burnside v.
Byars, 363 F.2d 744, 749 (CA5 1966)).

In sum, just as access to ideas makes it possible for
citizens generally to exercise their rights of free speech
and press in a meaningful manner, such access prepares
students for active and effective participation in the
pluralistic, often contentious society [**2809] in which
they will soon be adult members. Of course all First
Amendment rights accorded to students must be construed
"in light of the special characteristics of the school
environment." Tinker v. Des Moines School Dist., 393
U.S., at 506. But the special characteristics of the school
library make that environment especially appropriate
[***448] for the recognition of the First Amendment
rights of students.

20 For a modern version of this observation, see
A. Meiklejohn, Free Speech and Its Relation to
Self-Government 26 (1948):

"Just so far as . . . the citizens who are to
decide an issue are denied acquaintance with

information or opinion or doubt or disbelief or
criticism which is relevant to that issue, just so far
the result must be ill-considered, ill-balanced
planning, for the general good."

See also Butler v. Michigan, 352 U.S. 380,
383-384 (1957); Procunier v. Martinez, 416 U.S.
396, 408-409 (1974); Houchins v. KQED, Inc.,
438 U.S. 1, 30 (1978) (STEVENS, J., dissenting)
("[The] First Amendment protects not only the
dissemination but also the receipt of information
and ideas"); Saxbe v. Washington Post Co., 417
U.S. 843, 862-863 (1974) (POWELL, J.,
dissenting) ("[Public] debate must not only be
unfettered; it must be informed. For that reason
this Court has repeatedly stated that First
Amendment concerns encompass the receipt of
information and ideas as well as the right of free
expression").

A school library, no less than any other public
library, is "a place dedicated to quiet, to knowledge, and
to beauty." Brown v. Louisiana, 383 U.S. 131, 142 (1966)
(opinion of Fortas, J.). Keyishian v. Board of Regents,
385 U.S. 589 (1967), observed that "'students must
always remain free to inquire, to study and to evaluate, to
gain new maturity and understanding.'" 21 The school
library is the principal locus [*869] of such freedom.
As one District Court has well put it, in the school library

"a student can literally explore the unknown, and
discover areas of interest and thought not covered by the
prescribed curriculum. . . . [The] student learns that a
library is a place to test or expand upon ideas presented to
him, in or out of the classroom." Right to Read Defense
Committee v. School Committee, 454 F.Supp. 703, 715
(Mass. 1978).

Petitioners emphasize the inculcative function of
secondary education, and argue that they must be allowed
unfettered discretion to "transmit community values"
through the Island Trees schools. But that sweeping
claim overlooks the unique role of the school library. It
appears from the record that use of the Island Trees
school libraries is completely voluntary on the part of
students. Their selection of books from these libraries is
entirely a matter of free choice; the libraries afford them
an opportunity at self-education and individual

Page 10
457 U.S. 853, *867; 102 S. Ct. 2799, **2808;
73 L. Ed. 2d 435, ***447; 1982 U.S. LEXIS 8

 
INTERVENOR'S EXHIBIT 23



enrichment that is wholly optional. Petitioners might
well defend their claim of absolute discretion in matters
of curriculum by reliance upon their duty to inculcate
community values. But we think that petitioners' reliance
upon that duty is misplaced where, as here, they attempt
to extend their claim of absolute discretion beyond the
compulsory environment of the classroom, into the
school library and the regime of voluntary inquiry that
there holds sway.

21 385 U.S., at 603, quoting Sweezy v. New
Hampshire, 354 U.S. 234, 250 (1957) (opinion of
Warren, C. J.).

(2)

In rejecting petitioners' claim of absolute discretion
to remove books from their school libraries, we do not
deny that local school boards have a substantial
legitimate role to play in the determination of school
library content. We thus must turn to the question of the
extent to which the First Amendment places limitations
upon the discretion of petitioners to remove books from
their libraries. In this inquiry we [*870] enjoy the
guidance of several precedents. West Virginia Board of
Education v. Barnette stated:

"If there is any fixed star in our constitutional
constellation, it is that no official, high or petty, can
prescribe what shall be orthodox in politics, nationalism,
religion, or other matters of opinion . . . . If there are any
circumstances which permit an exception, they do not
now occur to us." 319 U.S., at 642.

This doctrine has been reaffirmed in later cases involving
education. For example, Keyishian v. Board of Regents,
supra, at [***449] 603, noted that "the First
Amendment . . . does not tolerate laws that cast a pall of
orthodoxy over the classroom;" see also Epperson v.
Arkansas, 393 U.S., at 104-105. And Mt. Healthy City
Board of Ed. v. Doyle, 429 U.S. 274 (1977), recognized
First Amendment limitations upon the discretion of a
local school board to refuse to rehire a nontenured
teacher. The school board in Mt. Healthy had declined to
renew respondent Doyle's employment contract, in part
because he had exercised his First Amendment [**2810]
rights. Although Doyle did not have tenure, and thus
"could have been discharged for no reason whatever," Mt.
Healthy held that he could "nonetheless establish a claim
to reinstatement if the decision not to rehire him was
made by reason of his exercise of constitutionally

protected First Amendment freedoms." Id., at 283-284.
We held further that once Doyle had shown "that his
conduct was constitutionally protected, and that this
conduct was a 'substantial factor' . . . in the Board's
decision not to rehire him," the school board was obliged
to show "by a preponderance of the evidence that it
would have reached the same decision as to respondent's
reemployment even in the absence of the protected
conduct." Id., at 287.

With respect to the present case, the message of
these precedents is clear. Petitioners rightly possess
significant discretion to determine the content of their
school libraries. But that discretion may not be exercised
in a narrowly partisan or political manner. If a
Democratic school board, motivated by party affiliation,
ordered the removal of all books [*871] written by or in
favor of Republicans, few would doubt that the order
violated the constitutional rights of the students denied
access to those books. The same conclusion would surely
apply if an all-white school board, motivated by racial
animus, decided to remove all books authored by blacks
or advocating racial equality and integration. Our
Constitution does not permit the official suppression of
ideas. Thus whether petitioners' removal of books from
their school libraries denied respondents their First
Amendment rights depends upon the motivation behind
petitioners' actions. If petitioners intended by their
removal decision to deny respondents access to ideas
with which petitioners disagreed, and if this intent was
the decisive factor in petitioners' decision, 22 then
petitioners have exercised their discretion in violation of
the Constitution. To permit such intentions to control
official actions would be to encourage the precise sort of
officially prescribed orthodoxy unequivocally condemned
in Barnette. On the other hand, respondents implicitly
concede that an unconstitutional motivation would not be
demonstrated if it were shown that petitioners had
decided to remove the books at issue because those books
were pervasively vulgar. Tr. of Oral Arg. 36. And again,
respondents concede that if it were demonstrated that the
removal decision was based [***450] solely upon the
"educational suitability" of the books in question, then
their removal would be "perfectly permissible." Id., at 53.
In other words, in respondents' view such motivations, if
decisive of petitioners' actions, would not carry the
danger of an official suppression of ideas, and thus would
not violate respondents' First Amendment rights.

22 By "decisive factor" we mean a "substantial
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factor" in the absence of which the opposite
decision would have been reached. See Mt.
Healthy City Board of Ed. v. Doyle, 429 U.S. 274,
287 (1977).

As noted earlier, nothing in our decision today
affects in any way the discretion of a local school board
to choose books to add to the libraries of their schools.
Because we are concerned in this case with the
suppression of ideas, our holding [*872] today affects
only the discretion to remove books. In brief, we hold
that local school boards may not remove books from
school library shelves simply because they dislike the
ideas contained in those books and seek by their removal
to "prescribe what shall be orthodox in politics,
nationalism, religion, or other matters of opinion." West
Virginia Board of Education v. Barnette, 319 U.S., at
642. Such purposes stand inescapably condemned by our
precedents.

B

[***LEdHR1B] [1B]We now turn to the remaining
question presented by this case: Do the evidentiary
materials that were before the District Court, when
construed most favorably to respondents, raise a genuine
issue of material fact whether petitioners exceeded
constitutional limitations in exercising [**2811] their
discretion to remove the books from the school libraries?
We conclude that the materials do raise such a question,
which forecloses summary judgment in favor of
petitioners.

Before the District Court, respondents claimed that
petitioners' decision to remove the books "was based on
[their] personal values, morals and tastes." App. 139.
Respondents also claimed that petitioners objected to the
books in part because excerpts from them were
"anti-American." Id., at 140. The accuracy of these
claims was partially conceded by petitioners, 23 and
petitioners' own affidavits lent further support to
respondents' claims. 24 In addition, the [*873] record
developed in the District Court shows that when
petitioners offered their first public explanation for the
removal of the books, they relied in part on the assertion
that the removed books were "anti-American," and
"offensive to . . . Americans in general." 474 F.Supp., at
390. 25 [***451] Furthermore, while the Book Review
Committee appointed by petitioners was instructed to
make its recommendations based upon criteria that
appear on their face to be permissible -- the books'

"educational suitability," "good taste," "relevance," and
"appropriateness to age and grade level," App. 67 -- the
Committee's recommendations that five of the books be
retained and that only two be removed were essentially
rejected by petitioners, without any statement of reasons
for doing so. Finally, while petitioners originally
defended their removal decision with the explanation that
"these books contain obscenities, blasphemies, brutality,
and perversion beyond description," 474 F.Supp., at 390,
one of the books, A Reader for Writers, was removed
even though it contained no such language. 638 F.2d, at
428, n. 6 (Mansfield, J., dissenting).

23 Petitioners acknowledged that their
"evaluation of the suitability of the books was
based on [their] personal values, morals, tastes
and concepts of educational suitability." App.
142. But they did not accept, and thus apparently
denied, respondents' assertion that some excerpts
were objected to as "anti-American." Ibid.
24 For example, petitioner Ahrens stated:

"I am basically a conservative in my general
philosophy and feel that the community I
represent as a school board member shares that
philosophy. . . . I feel that it is my duty to apply
my conservative principles to the decision making
process in which I am involved as a board
member and I have done so with regard to . . .
curriculum formation and content and other
educational matters." Id., at 21.

"We are representing the community which
first elected us and re-elected us and our actions
have reflected its intrinsic values and desires." Id.,
at 27.

Petitioners Fasulo, Hughes, Melchers,
Michaels, and Nessim made a similar statement
that they had "represented the basic values of the
community in [their] actions." Id., at 120.
25 When asked to give an example of
"anti-Americanism" in the removed books,
petitioners Ahrens and Martin both adverted to A
Hero Ain't Nothin' But A Sandwich, which notes
at one point that George Washington was a
slaveholder. See A. Childress, A Hero Ain't
Nothin' But A Sandwich 43 (1973); Deposition of
Petitioner Ahrens 89; Deposition of Petitioner
Martin 20-22. Petitioner Martin stated: "I believe
it is anti-American to present one of the nation's
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heroes, the first President, . . . in such a negative
and obviously one-sided life. That is one example
of what I would consider anti-American."
Deposition of Petitioner Martin 22.

[*874] Standing alone, this evidence respecting the
substantive motivations behind petitioners' removal
decision would not be decisive. This would be a very
different case if the record demonstrated that petitioners
had employed established, regular, and facially unbiased
procedures for the review of controversial materials. But
the actual record in the case before us suggests the exact
opposite. Petitioners' removal procedures were
vigorously challenged below by respondents, and the
evidence on this issue sheds further light on the issue of
petitioners' motivations. 26 Respondents alleged
[**2812] that in making their removal decision
petitioners ignored "the advice of literary experts," the
views of "librarians and teachers within the Island Trees
School system," the advice of the Superintendent of
Schools, and the guidance of publications that rate books
for junior and senior high school students. App. 128-129.
Respondents also claimed that petitioners' decision was
based solely on the fact that the books were named on the
PONYU list received by petitioners Ahrens, Martin, and
Hughes, and that petitioners "did not undertake an
independent review of other books in the [school]
libraries." Id., at 129-130. Evidence before the District
Court lends support to these claims. The record shows
that immediately after petitioners first ordered the books
removed from the library [***452] shelves, the
Superintendent of Schools reminded them that "we
already have a policy . . . designed expressly [*875] to
handle such problems," and recommended that the
removal decision be approached through this established
channel. See n. 4, supra. But the Board disregarded the
Superintendent's advice, and instead resorted to the
extraordinary procedure of appointing a Book Review
Committee -- the advice of which was later rejected
without explanation. In sum, respondents' allegations and
some of the evidentiary materials presented below do not
rule out the possibility that petitioners' removal
procedures were highly irregular and ad hoc -- the
antithesis of those procedures that might tend to allay
suspicions regarding petitioners' motivations.

26 We have recognized in numerous precedents
that when seeking to distinguish activities
unprotected by the First Amendment from other,
protected activities, the State must employ

"sensitive tools" in order to achieve a precision of
regulation that avoids the chilling of protected
activities. See, e. g., Speiser v. Randall, 357 U.S.
513, 525-526 (1958); NAACP v. Button, 371 U.S.
415, 433 (1963); Keyishian v. Board of Regents,
385 U.S. 589, 603-604 (1967); Blount v. Rizzi,
400 U.S. 410, 417 (1971). In the case before us,
the presence of such sensitive tools in petitioners'
decisionmaking process would naturally indicate
a concern on their part for the First Amendment
rights of respondents; the absence of such tools
might suggest a lack of such concern. See 638
F.2d, at 416-417 (opinion of Sifton, J.).

Construing these claims, affidavit statements, and
other evidentiary materials in a manner favorable to
respondents, we cannot conclude that petitioners were
"entitled to a judgment as a matter of law." The evidence
plainly does not foreclose the possibility that petitioners'
decision to remove the books rested decisively upon
disagreement with constitutionally protected ideas in
those books, or upon a desire on petitioners' part to
impose upon the students of the Island Trees High School
and Junior High School a political orthodoxy to which
petitioners and their constituents adhered. Of course,
some of the evidence before the District Court might lead
a finder of fact to accept petitioners' claim that their
removal decision was based upon constitutionally valid
concerns. But that evidence at most creates a genuine
issue of material fact on the critical question of the
credibility of petitioners' justifications for their decision:
On that issue, it simply cannot be said that there is no
genuine issue as to any material fact.

The mandate shall issue forthwith.

Affirmed.

CONCUR BY: BLACKMUN (In Part); WHITE

CONCUR

JUSTICE BLACKMUN, concurring in part and
concurring in the judgment.

[***LEdHR1C] [1C]While I agree with much in
today's plurality opinion, and while I accept the standard
laid down by the plurality to [*876] guide proceedings
on remand, I write separately because I have a somewhat
different perspective on the nature of the First
Amendment right involved.
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I

To my mind, this case presents a particularly
complex problem because it involves two competing
principles of constitutional stature. On the one hand, as
the dissenting opinions demonstrate, and as we all can
agree, the Court has acknowledged the importance of the
public schools "in the preparation of individuals for
participation as citizens, and in the preservation of the
values on which our society rests." Ambach v. Norwick,
441 U.S. 68, 76 (1979). See, also, ante, at 863-864
(plurality opinion). Because of the essential socializing
function of [**2813] schools, local education officials
may attempt "to promote civic virtues," Ambach v.
Norwick, 441 U.S., at 80, and to "[awaken] the child to
cultural values." Brown v. Board of Education, 347 U.S.
483, 493 (1954). Indeed, the Constitution presupposes the
existence [***453] of an informed citizenry prepared to
participate in governmental affairs, and these democratic
principles obviously are constitutionally incorporated into
the structure of our government. It therefore seems
entirely appropriate that the State use "public schools [to]
. . . [inculcate] fundamental values necessary to the
maintenance of a democratic political system." Ambach v.
Norwick, 441 U.S., at 77.

On the other hand, as the plurality demonstrates, it is
beyond dispute that schools and school boards must
operate within the confines of the First Amendment. In a
variety of academic settings the Court therefore has
acknowledged the force of the principle that schools, like
other enterprises operated by the State, may not be run in
such a manner as to "prescribe what shall be orthodox in
politics, nationalism, religion, or other matters of
opinion." West Virginia Board of Education v. Barnette,
319 U.S. 624, 642 (1943). While none of these cases
define the limits of a school board's authority [*877] to
choose a curriculum and academic materials, they are
based on the general proposition that "state-operated
schools may not be enclaves of totalitarianism. . . . In
our system, students may not be regarded as
closed-circuit recipients of only that which the State
chooses to communicate." Tinker v. Des Moines School
Dist., 393 U.S. 503, 511 (1969).

The Court in Tinker thus rejected the view that "a
State might so conduct its schools as to 'foster a
homogeneous people.'" Id., at 511, quoting Meyer v.
Nebraska, 262 U.S. 390, 402 (1923). Similarly, Keyishian
v. Board of Regents, 385 U.S. 589 (1967) -- a case that

involved the State's attempt to remove "subversives"
from academic positions at its universities, but that
addressed itself more broadly to public education in
general -- held that "[the] classroom is peculiarly the
'marketplace of ideas'"; the First Amendment therefore
"does not tolerate laws that cast a pall of orthodoxy over
the classroom." Id., at 603. And Barnette is most clearly
applicable here: its holding was based squarely on the
view that "[free] public education, if faithful to the ideal
of secular instruction and political neutrality, will not be
partisan or enemy of any class, creed, party, or faction."
319 U.S., at 637. The Court therefore made it clear that
imposition of "ideological discipline" was not a proper
undertaking for school authorities. Ibid.

In combination with more generally applicable First
Amendment rules, most particularly the central
proscription of content-based regulations of speech, see
Police Department of Chicago v. Mosley, 408 U.S. 92
(1972), the cases outlined above yield a general principle:
the State may not suppress exposure to ideas -- for the
sole purpose of suppressing exposure to those ideas --
absent sufficiently compelling reasons. Because the
school board must perform all its functions "within the
limits of the Bill of Rights," Barnette, 319 U.S., at 637,
this principle necessarily applies in at [***454] least a
limited way to public education. Surely this is true in an
extreme [*878] case: as the plurality notes, it is difficult
to see how a school board, consistent with the First
Amendment, could refuse for political reasons to buy
books written by Democrats or by Negroes, or books that
are "anti-American" in the broadest sense of that term.
Indeed, JUSTICE REHNQUIST appears "cheerfully [to]
concede" this point. Post, at 907 (dissenting opinion).

In my view, then, the principle involved here is both
narrower and more basic than [**2814] the "right to
receive information" identified by the plurality. I do not
suggest that the State has any affirmative obligation to
provide students with information or ideas, something
that may well be associated with a "right to receive." See
post, at 887 (BURGER, C. J., dissenting); post, at
915-918 (REHNQUIST, J., dissenting). And I do not
believe, as the plurality suggests, that the right at issue
here is somehow associated with the peculiar nature of
the school library, see ante, at 868-869; if schools may be
used to inculcate ideas, surely libraries may play a role in
that process. 1 Instead, I suggest that certain forms of
state discrimination [*879] between ideas are improper.
In particular, our precedents command the conclusion
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that the State may not act to deny access to an idea
simply because state officials disapprove of that idea for
partisan or political reasons. 2

1 As a practical matter, however, it is difficult to
see the First Amendment right that I believe is at
work here playing a role in a school's choice of
curriculum. The school's finite resources -- as
well as the limited number of hours in the day --
require that education officials make sensitive
choices between subjects to be offered and
competing areas of academic emphasis; subjects
generally are excluded simply because school
officials have chosen to devote their resources to
one rather than to another subject. As is
explained below, a choice of this nature does not
run afoul of the First Amendment. In any event,
the Court has recognized that students' First
Amendment rights in most cases must give way if
they interfere "with the schools' work or [with]
the rights of other students to be secure and to be
let alone," Tinker v. Des Moines School Dist., 393
U.S. 503, 508 (1969), and such interference will
rise to intolerable levels if public participation in
the management of the curriculum becomes
commonplace. In contrast, library books on a
shelf intrude not at all on the daily operation of a
school.

I also have some doubt that there is a
theoretical distinction between removal of a book
and failure to acquire a book. But as Judge
Newman observed, there is a profound practical
and evidentiary distinction between the two
actions: "removal, more than failure to acquire, is
likely to suggest that an impermissible political
motivation may be present. There are many
reasons why a book is not acquired, the most
obvious being limited resources, but there are few
legitimate reasons why a book, once acquired,
should be removed from a library not filled to
capacity." 638 F.2d 404, 436 (CA2 1980)
(Newman, J., concurring in result).
2 In effect, my view presents the obverse of the
plurality's analysis: while the plurality focuses on
the failure to provide information, I find crucial
the State's decision to single out an idea for
disapproval and then deny access to it.

Certainly, the unique environment of the school

places substantial limits on the extent to which official
decisions may be restrained by First Amendment values.
But that environment also makes it particularly important
that some limits be imposed. The school is designed to,
and inevitably will, inculcate ways of thought and
outlooks; if educators intentionally may eliminate all
diversity of thought, the school will [***455] "strangle
the free mind at its source and teach youth to discount
important principles of our government as mere
platitudes." Barnette, 319 U.S., at 637. As I see it, then,
the question in this case is how to make the delicate
accommodation between the limited constitutional
restriction that I think is imposed by the First
Amendment, and the necessarily broad state authority to
regulate education. In starker terms, we must reconcile
the schools' "inculcative" function with the First
Amendment's bar on "prescriptions of orthodoxy."

II

In my view, we strike a proper balance here by
holding that school officials may not remove books for
the purpose of restricting access to the political ideas or
social perspectives discussed in them, when that action is
motivated simply by [*880] the officials' disapproval of
the ideas involved. It does not seem radical to suggest
that state action calculated to suppress novel ideas or
concepts is fundamentally antithetical to the values of the
First Amendment. At a minimum, allowing a school
board to engage in such conduct hardly teaches children
to respect the diversity of ideas that is fundamental to the
American system. In this context, then, the school board
must "be able to show that its action was caused
[**2815] by something more than a mere desire to avoid
the discomfort and unpleasantness that always
accompany an unpopular viewpoint," Tinker v. Des
Moines School Dist., 393 U.S., at 509, and that the board
had something in mind in addition to the suppression of
partisan or political views it did not share.

As I view it, this is a narrow principle. School
officials must be able to choose one book over another,
without outside interference, when the first book is
deemed more relevant to the curriculum, or better written,
or when one of a host of other politically neutral reasons
is present. These decisions obviously will not implicate
First Amendment values. And even absent space or
financial limitations, First Amendment principles would
allow a school board to refuse to make a book available
to students because it contains offensive language, cf.
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FCC v. Pacifica Foundation, 438 U.S. 726, 757 (1978)
(POWELL, J., concurring), or because it is
psychologically or intellectually inappropriate for the age
group, or even, perhaps, because the ideas it advances are
"manifestly inimical to the public welfare." Pierce v.
Society of Sisters, 268 U.S. 510, 534 (1925). And, of
course, school officials may choose one book over
another because they believe that one subject is more
important, or is more deserving of emphasis.

As is evident from this discussion, I do not share
JUSTICE REHNQUIST's view that the notion of
"suppression of ideas" is not a useful analytical concept.
See post, at 918-920 (dissenting opinion). Indeed,
JUSTICE REHNQUIST's discussion itself [*881]
demonstrates that "access to ideas" has been given
meaningful application in a variety of contexts. See post,
at 910-920, 914 ("[education] consists of the selective
presentation and explanation of ideas"). [***456] And I
believe that tying the First Amendment right to the
purposeful suppression of ideas makes the concept more
manageable than JUSTICE REHNQUIST acknowledges.
Most people would recognize that refusing to allow
discussion of current events in Latin class is a policy
designed to "inculcate" Latin, not to suppress ideas.
Similarly, removing a learned treatise criticizing
American foreign policy from an elementary school
library because the students would not understand it is an
action unrelated to the purpose of suppressing ideas. In
my view, however, removing the same treatise because it
is "anti-American" raises a far more difficult issue.

It is not a sufficient answer to this problem that a
State operates a school in its role as "educator," rather
than its role as "sovereign," see post, at 908-910
(REHNQUIST, J., dissenting), for the First Amendment
has application to all the State's activities. While the
State may act as "property owner" when it prevents
certain types of expressive activity from taking place on
public lands, for example, see post, at 908-909, few
would suggest that the State may base such restrictions
on the content of the speaker's message, or may take its
action for the purpose of suppressing access to the ideas
involved. See Police Department of Chicago v. Mosley,
408 U.S., at 96. And while it is not clear to me from
JUSTICE REHNQUIST's discussion whether a State
operates its public libraries in its "role as sovereign,"
surely difficult constitutional problems would arise if a
State chose to exclude "anti-American" books from its
public libraries -- even if those books remained available

at local bookstores.

Concededly, a tension exists between the properly
inculcative purposes of public education and any
limitation on the school board's absolute discretion to
choose academic materials. But that tension
demonstrates only that the problem [*882] here is a
difficult one, not that the problem should be resolved by
choosing one principle over another. As the Court has
recognized, school officials must have the authority to
make educationally appropriate choices in designing a
curriculum: "the State may 'require teaching by
instruction and study of all in our history and in the
structure [**2816] and organization of our government,
including the guaranties of civil liberty, which tend to
inspire patriotism and love of country.'" Barnette, 319
U.S., at 631, quoting Minersville School District v.
Gobitis, 310 U.S. 586, 604 (1940) (Stone, J., dissenting).
Thus school officials may seek to instill certain values
"by persuasion and example," 319 U.S., at 640, or by
choice of emphasis. That sort of positive educational
action, however, is the converse of an intentional attempt
to shield students from certain ideas that officials find
politically distasteful. Arguing that the majority in the
community rejects the ideas involved, see post, at 889,
891-892 (BURGER, C. J., dissenting), does not refute
this principle: "The very purpose of a Bill of Rights was
to withdraw certain subjects from the vicissitudes of
political controversy, to place them beyond the reach of
majorities and [***457] officials . . . ." Barnette, 319
U.S., at 638.

As THE CHIEF JUSTICE notes, the principle
involved here may be difficult to apply in an individual
case. See post, at 889 (dissenting opinion). But on a
record as sparse as the one before us, the plurality can
hardly be faulted for failing to explore every possible
ramification of its decision. And while the absence of a
record "[underscores] the views of those of us who
originally felt that the [case] should not be taken,"
Ferguson v. Moore-McCormack Lines, Inc., 352 U.S.
521, 559 (1957) (opinion of Harlan, J.), the case is here,
and must be decided.

Because I believe that the plurality has derived a
standard similar to the one compelled by my analysis, I
join all but Part II-A(1) of the plurality opinion.

[*883] JUSTICE WHITE, concurring in the
judgment.
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[***LEdHR1D] [1D]The District Court found that the
books were removed from the school library because the
school board believed them "to be, in essence, vulgar."
474 F.Supp. 387, 397 (EDNY 1979). Both Court of
Appeals judges in the majority concluded, however, that
there was a material issue of fact that precluded summary
judgment sought by petitioners. The unresolved factual
issue, as I understand it, is the reason or reasons
underlying the school board's removal of the books. I am
not inclined to disagree with the Court of Appeals on
such a fact-bound issue and hence concur in the judgment
of affirmance. Presumably this will result in a trial and
the making of a full record and findings on the critical
issues.

The plurality seems compelled to go further and
issue a dissertation on the extent to which the First
Amendment limits the discretion of the school board to
remove books from the school library. I see no necessity
for doing so at this point. When findings of fact and
conclusions of law are made by the District Court, that
may end the case. If, for example, the District Court
concludes after a trial that the books were removed for
their vulgarity, there may be no appeal. In any event, if
there is an appeal, if there is dissatisfaction with the
subsequent Court of Appeals' judgment, and if certiorari
is sought and granted, there will be time enough to
address the First Amendment issues that may then be
presented.

I thus prefer the course taken by the Court in
Kennedy v. Silas Mason Co., 334 U.S. 249 (1948), a suit
involving overtime compensation under the Fair Labor
Standards Act. Summary judgment had been granted by
the District Court and affirmed by the Court of Appeals.
This Court reversed, holding that summary judgment was
improvidently granted, and remanded for trial so that a
proper record could be made. The Court expressly
abjured issuing its advice on the legal [*884] issues
involved. Writing for the Court, Justice Jackson stated:

"We consider it the part of good judicial
administration to withhold decision of the ultimate
questions involved in this [**2817] case until this or
another record shall present a more solid basis of findings
based on litigation or on a comprehensive statement of
agreed facts. While we might be able, on the [***458]
present record, to reach a conclusion that would decide
the case, it might well be found later to be lacking in the
thoroughness that should precede judgment of this

importance and which it is the purpose of the judicial
process to provide.

"Without intimating any conclusion on the merits,
we vacate the judgments below and remand the case to
the District Court for reconsideration and amplification of
the record in the light of this opinion and of present
contentions." Id., at 257.

We took a similar course in a unanimous per curiam
opinion in Dombrowski v. Eastland, 387 U.S. 82 (1967).
There we overturned a summary judgment since it was
necessary to resolve a factual dispute about collaboration
between one of the respondents and a state legislative
committee. We remanded, saying: "In the absence of the
factual refinement which can occur only as a result of
trial, we need not and, indeed, could not express
judgment as to the legal consequences of such
collaboration, if it occurred." Id., at 84.

The Silas Mason case turned on issues of statutory
construction. It is even more important that we take a
similar course in cases like Dombrowski, which involved
Speech or Debate Clause immunity, and in this one,
which poses difficult First Amendment issues in a largely
uncharted field. We should not decide constitutional
questions until it is necessary to do so, or at least until
there is better reason to address them than are evident
here. I therefore concur in the judgment of affirmance.

DISSENT BY: BURGER; POWELL; REHNQUIST;
O'CONNOR

DISSENT

[*885] CHIEF JUSTICE BURGER, with whom
JUSTICE POWELL, JUSTICE REHNQUIST, and
JUSTICE O'CONNOR join, dissenting.

The First Amendment, as with other parts of the
Constitution, must deal with new problems in a changing
world. In an attempt to deal with a problem in an area
traditionally left to the states, a plurality of the Court, in a
lavish expansion going beyond any prior holding under
the First Amendment, expresses its view that a school
board's decision concerning what books are to be in the
school library is subject to federal-court review. 1 Were
this to become the law, this Court would come perilously
close to becoming a "super censor" of school board
library decisions. Stripped to its essentials, the issue
comes down to two important [***459] propositions:
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first, whether local schools are to be administered by
elected school boards, or by federal judges and teenage
pupils; and second, whether the values of morality, good
taste, and relevance to education are valid reasons for
school board decisions concerning the contents of a
school library. In an attempt to place this case within the
protection of the First Amendment, the plurality suggests
a new "right" that, when shorn of the plurality's rhetoric,
allows this Court to impose [*886] its own views about
what books must be made available to students. 2

1 At the outset, the plurality notes that certain
school board members found the books in
question "objectionable" and "improper" for
junior and senior high school students. What the
plurality apparently finds objectionable is that the
inquiry as to the challenged books was initially
stimulated by what is characterized as "a
politically conservative organization of parents
concerned about education," which had concluded
that the books in question were "improper fare for
school students." Ante, at 856. As noted by the
District Court, however, and in the plurality
opinion, ante, at 859, both parties substantially
agreed about the motivation of the school board in
removing the books:

"[The] board acted not on religious principles
but on its conservative educational philosophy,
and on its belief that the nine books removed from
the school library and curriculum were irrelevant,
vulgar, immoral, and in bad taste, making them
educationally unsuitable for the district's junior
and senior high school students." 474 F.Supp.
387, 392 (1979).
2 In oral argument counsel advised the Court
that of the original plaintiffs, only "[one] of them
is still in school . . . until this June, and will
assumedly graduate in June. There is a potential
question of mootness." Tr. of Oral Arg. 4-5
(emphasis added). The sole surviving plaintiff
has therefore either recently been graduated from
high school or is within days or even hours of
graduation. Yet the plurality expresses views on a
very important constitutional issue. Fortunately,
there is no binding holding of the Court on the
critical constitutional issue presented.

We do well to remember the admonition of
Justice Frankfurter that "the most fundamental

principle of constitutional adjudication is not to
face constitutional questions but to avoid them, if
at all possible." United States v. Lovett, 328 U.S.
303, 320 (1946) (concurring opinion). In the
same vein, Justice Stone warned that "the only
check upon our own exercise of power is our own
sense of self-restraint." United States v. Butler,
297 U.S. 1, 79 (1936) (dissenting opinion).

[**2818] I

A

[***LEdHR2B] [2B]I agree with the fundamental
proposition that "students do not 'shed their constitutional
rights to freedom of speech or expression at the
schoolhouse gate.'" Ante, at 865. For example, the Court
has held that a school board cannot compel a student to
participate in a flag salute ceremony, West Virginia Bd. of
Education v. Barnette, 319 U.S. 624 (1943), or prohibit a
student from expressing certain views, so long as that
expression does not disrupt the educational process.
Tinker v. Des Moines School Dist., 393 U.S. 503
(1969).Here, however, no restraints of any kind are
placed on the students. They are free to read the books in
question, which are available at public libraries and
bookstores; they are free to discuss them in the classroom
or elsewhere. Despite this absence of any direct external
control on the students' ability to express themselves, the
plurality suggests that there is a new First Amendment
"entitlement" to have access to particular books in a
school library.

The plurality cites Meyer v. Nebraska, 262 U.S. 390
(1923), which struck down a state law that restricted the
[*887] teaching of modern foreign languages in public
and private schools, and Epperson v. Arkansas, 393 U.S.
97 (1968), which declared unconstitutional under the
Establishment Clause a law banning the teaching of
Darwinian evolution, to establish the validity of
federal-court interference with the functioning of schools.
The plurality finds it unnecessary "to re-enter this
difficult terrain," ante, at 861, yet in the next breath relies
on these very cases and others to establish the previously
unheard of "right" of access to particular books in the
[***460] public school library. 3 The apparent
underlying basis of the plurality's view seems to be that
students have an enforceable "right" to receive the
information and ideas that are contained in junior and
senior high school library books. Ante, at 866. This
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"right" purportedly follows "ineluctably" from the
sender's First Amendment right to freedom of speech and
as a "necessary predicate" to the recipient's meaningful
exercise of his own rights of speech, press, and political
freedom. Ante, at 866-867. No such right, however, has
previously been recognized.

3 Of course, it is perfectly clear that, unwise as it
would be, the board could wholly dispense with
the school library, so far as the First Amendment
is concerned.

It is true that where there is a willing distributor of
materials, the government may not impose unreasonable
obstacles to dissemination by the third party. Virginia
Pharmacy Board v. Virginia Citizens Consumer Council,
Inc., 425 U.S. 748 (1976). And where the speaker desires
to express certain ideas, the government may not impose
unreasonable restraints. Tinker v. Des Moines School
Dist., supra. It does not follow, however, that a school
board must affirmatively aid the speaker in his
communication with the recipient. In short the plurality
suggests today that if a writer has something to say, the
government through its schools must be the courier.
None of the cases cited by the plurality establish this
broad-based proposition.

First, the plurality argues that the right to receive
ideas is derived in part from the [**2819] sender's First
Amendment rights to [*888] send them. Yet we have
previously held that a sender's rights are not absolute.
Rowan v. Post Office Dept., 397 U.S. 728 (1970). 4 Never
before today has the Court indicated that the government
has an obligation to aid a speaker or author in reaching
an audience.

4 In Rowan a unanimous Court upheld the right
of a homeowner to direct the local post office to
stop delivery of unwanted materials that the
householder viewed as "erotically arousing or
sexually provocative."

Second, the plurality concludes that "the right to
receive ideas is a necessary predicate to the recipient's
meaningful exercise of his own rights of speech, press,
and political freedom." Ante, at 867 (emphasis in
original). However, the "right to receive information and
ideas," Stanley v. Georgia, 394 U.S. 557, 564 (1969),
cited ante, at 867, does not carry with it the concomitant
right to have those ideas affirmatively provided at a
particular place by the government. The plurality cites

James Madison to emphasize the importance of having an
informed citizenry. Ibid. We all agree with Madison, of
course, that knowledge is necessary for effective
government. Madison's view, however, does not
establish a right to have particular books retained on the
school library shelves if the school board decides that
they are inappropriate or irrelevant to the school's
mission. Indeed, if the need to have an informed
citizenry creates a "right," why is the government not also
required to provide ready access to a [***461] variety of
information? This same need would support a
constitutional "right" of the people to have public
libraries as part of a new constitutional "right" to
continuing adult education.

The plurality also cites Tinker, supra, to establish
that the recipient's right to free speech encompasses a
right to have particular books retained on the school
library shelf. Ante, at 868. But the cited passage of
Tinker notes only that school officials may not prohibit a
student from expressing his or her view on a subject
unless that expression interferes with [*889] the
legitimate operations of the school. The government
does not "contract the spectrum of available knowledge."
Griswold v. Connecticut, 381 U.S. 479, 482 (1965), cited
ante, at 866, by choosing not to retain certain books on
the school library shelf; it simply chooses not to be the
conduit for that particular information. In short, even
assuming the desirability of the policy expressed by the
plurality, there is not a hint in the First Amendment, or in
any holding of this Court, of a "right" to have the
government provide continuing access to certain books.

B

Whatever role the government might play as a
conduit of information, schools in particular ought not be
made a slavish courier of the material of third parties.
The plurality pays homage to the ancient verity that in the
administration of the public schools "'there is a legitimate
and substantial community interest in promoting respect
for authority and traditional values be they social, moral,
or political.'" Ante, at 864. If, as we have held, schools
may legitimately be used as vehicles for "inculcating
fundamental values necessary to the maintenance of a
democratic political system," Ambach v. Norwick, 441
U.S. 68, 77 (1979), school authorities must have broad
discretion to fulfill that obligation. Presumably all
activity within a primary or secondary school involves
the conveyance of information and at least an implied
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approval of the worth of that information. How are
"fundamental values" to be inculcated except by having
school boards make content-based decisions about the
appropriateness of retaining materials in the school
library and curriculum. In order to fulfill its function, an
elected school board must express its views on the
subjects which are taught to its students. In doing so
those elected officials express the views of their
[**2820] community; they may err, of course, and the
voters may remove them. It is a startling erosion of the
very idea of democratic government to have this Court
arrogate to itself the power the plurality asserts today.

[*890] The plurality concludes that under the
Constitution school boards cannot choose to retain or
dispense with books if their discretion is exercised in a
"narrowly partisan or political manner." Ante, at 870.
The plurality concedes that permissible factors are
whether the books are "pervasively vulgar," ante, at 871,
or educationally unsuitable. Ibid. "Educational
suitability," however, is a standardless phrase. This
conclusion will undoubtedly be drawn in many -- if not
most -- instances because of the decisionmaker's
content-based [***462] judgment that the ideas
contained in the book or the idea expressed from the
author's method of communication are inappropriate for
teenage pupils.

The plurality also tells us that a book may be
removed from a school library if it is "pervasively
vulgar." But why must the vulgarity be "pervasive" to be
offensive? Vulgarity might be concentrated in a single
poem or a single chapter or a single page, yet still be
inappropriate. Or a school board might reasonably
conclude that even "random" vulgarity is inappropriate
for teenage school students. A school board might also
reasonably conclude that the school board's retention of
such books gives those volumes an implicit endorsement.
Cf. FCC v. Pacifica Foundation, 438 U.S. 726 (1978).

Further, there is no guidance whatsoever as to what
constitutes "political" factors. This Court has previously
recognized that public education involves an area of
broad public policy and "'[goes] to the heart of
representative government.'" Ambach v. Norwick, supra,
at 74. As such, virtually all educational decisions
necessarily involve "political" determinations.

What the plurality views as valid reasons for
removing a book at their core involve partisan judgments.
Ultimately the federal courts will be the judge of whether

the motivation for book removal was "valid" or
"reasonable." Undoubtedly the validity of many book
removals will ultimately turn on a judge's evaluation of
the books. Discretion must be used, [*891] and the
appropriate body to exercise that discretion is the local
elected school board, not judges. 5

5 Indeed, this case is illustrative of how
essentially all decisions concerning the retention
of school library books will become the
responsibility of federal courts. As noted in n. 1,
supra, the parties agreed that the school board in
this case acted not on religious principles but "on
its belief that the nine books removed from the
school library and curriculum were irrelevant,
vulgar, immoral, and in bad taste, making them
educationally unsuitable for the district's junior
and senior high school students." Despite this
agreement as to motivation, the case is to be
remanded for a determination of whether removal
was in violation of the standard adopted by the
plurality. The school board's error appears to be
that it made its own determination rather than
relying on experts. Ante, at 874-875.

We can all agree that as a matter of educational
policy students should have wide access to information
and ideas. But the people elect school boards, who in
turn select administrators, who select the teachers, and
these are the individuals best able to determine the
substance of that policy. The plurality fails to recognize
the fact that local control of education involves
democracy in a microcosm. In most public schools in the
United States the parents have a large voice in running
the school. 6 Through participation in the election of
school board members, the parents influence, if not
control, the direction of their children's education. A
school board is not [**2821] a giant [***463]
bureaucracy far removed from accountability for its
actions; it is truly "of the people and by the people." A
school board reflects its constituency in a very real sense
and thus could not long exercise unchecked discretion in
its choice to acquire or remove books. If the parents
disagree with the educational decisions of the school
board, they can take steps to remove the board members
from office. Finally, even if [*892] parents and students
cannot convince the school board that book removal is
inappropriate, they have alternative sources to the same
end. Books may be acquired from bookstores, public
libraries, or other alternative sources unconnected with
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the unique environment of the local public schools. 7

6 Epperson v. Arkansas, 393 U.S. 97, 104
(1968). There are approximately 15,000 school
districts in the country. U.S. Bureau of Census,
Statistical Abstract of the United States 297 (102d
ed. 1981) (Table 495: Number of Local
Governments, by Taxing Power and Type, and
Public School Systems -- States: 1972 and 1977).
See also Diamond, The First Amendment and
Public Schools: The Case Against Judicial
Intervention, 59 Texas L. Rev. 477, 506-507, n.
130 (1981).
7 Other provisions of the Constitution, such as
the Establishment Clause, Epperson v. Arkansas,
supra, and the Equal Protection Clause, also limit
the discretion of the school board.

II

No amount of "limiting" language could rein in the
sweeping "right" the plurality would create. The
plurality distinguishes library books from textbooks
because library books "by their nature are optional rather
than required reading." Ante, at 862. It is not clear,
however, why this distinction requires greater scrutiny
before "optional" reading materials may be removed. It
would appear that required reading and textbooks have a
greater likelihood of imposing a "'pall of orthodoxy'"
over the educational process than do optional reading.
Ante, at 870. In essence, the plurality's view transforms
the availability of this "optional" reading into a "right" to
have this "optional" reading maintained at the demand of
teenagers.

The plurality also limits the new right by finding it
applicable only to the removal of books once acquired.
Yet if the First Amendment commands that certain books
cannot be removed, does it not equally require that the
same books be acquired? Why does the coincidence of
timing become the basis of a constitutional holding?
According to the plurality, the evil to be avoided is the
"official suppression of ideas." Ante, at 871. It does not
follow that the decision to remove a book is less "official
suppression" than the decision not to acquire a book
desired by someone. 8 Similarly, a decision to [*893]
eliminate certain material from the curriculum, history for
example, would carry an equal -- probably greater --
prospect of "official suppression." Would the decision be
subject to our review?

8 The formless nature of the "right" found by the
plurality in this case is exemplified by this
purported distinction. Presumably a school board
could, for any reason, choose not to purchase a
book for its library. Once it purchases that book,
however, it is "locked in" to retaining it on the
school shelf until it can justify a reason for its
removal. This anomalous result of "book tenure"
was pointed out by the District Court in this case.
474 F.Supp., at 395-396. See also Presidents
Council, District 25 v. Community School Board
No. 25, 457 F.2d 289, 293 (CA2 1972). Under the
plurality view, if a school board wants to be
assured that it maintains control over the
education of its students, every page of every
book sought to be acquired must be read before a
purchase decision is made.

III

Through use of bits and pieces of prior opinions
unrelated to the issue of this case, the plurality demeans
our function of constitutional adjudication. Today the
plurality suggests that the Constitution distinguishes
[***464] between school libraries and school
classrooms, between removing unwanted books and
acquiring books. Even more extreme, the plurality
concludes that the Constitution requires school boards to
justify to its teenage pupils the decision to remove a
particular book from a school library. I categorically
reject this notion that the Constitution dictates that
judges, rather than parents, teachers, and local school
boards, must determine how the standards of morality
and vulgarity are to be treated in the classroom.

JUSTICE POWELL, dissenting.

The plurality opinion today rejects a basic concept of
public school education in our [**2822] country: that
the States and locally elected school boards should have
the responsibility for determining the educational policy
of the public schools. After today's decision any junior
high school student, by instituting a suit against a school
board or teacher, may invite a judge to overrule an
educational decision by the official body designated by
the people to operate the schools.

[*894] I

School boards are uniquely local and democratic
institutions. Unlike the governing bodies of cities and
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counties, school boards have only one responsibility: the
education of the youth of our country during their most
formative and impressionable years. Apart from health,
no subject is closer to the hearts of parents than their
children's education during those years. For these
reasons, the governance of elementary and secondary
education traditionally has been placed in the hands of a
local board, responsible locally to the parents and citizens
of school districts. Through parent-teacher associations
(PTA's), and even less formal arrangements that vary
with schools, parents are informed and often may
influence decisions of the board. Frequently, parents
know the teachers and visit classes. It is fair to say that
no single agency of government at any level is closer to
the people whom it serves than the typical school board.

I therefore view today's decision with genuine
dismay. Whatever the final outcome of this suit and suits
like it, the resolution of educational policy decisions
through litigation, and the exposure of school board
members to liability for such decisions, can be expected
to corrode the school board's authority and effectiveness.
As is evident from the generality of the plurality's
"standard" for judicial review, the decision as to the
educational worth of a book is a highly subjective one.
Judges rarely are as competent as school authorities to
make this decision; nor are judges responsive to the
parents and people of the school district. 1

1 The plurality speaks of the need for "sensitive"
decisionmaking, pursuant to "regular" procedures.
See ante, at 874, n. 26, and 875. One wonders
what indeed does this mean. In this case, for
example, the board did not act precipitously. It
simply did not agree with the recommendations of
a committee it had appointed. Would the plurality
require -- as a constitutional matter -- that the
board delegate unreviewable authority to such a
committee?

[*895] The new constitutional right, announced by
the plurality, is described as a "right to receive ideas" in a
school. Ante, at 867. As the dissenting opinions
[***465] of THE CHIEF JUSTICE and JUSTICE
REHNQUIST so powerfully demonstrate, however, this
newfound right finds no support in the First Amendment
precedents of this Court. And even apart from the
inappropriateness of judicial oversight of educational
policy, the new constitutional right is framed in terms
that approach a meaningless generalization. It affords

little guidance to courts, if they -- as the plurality now
authorizes them -- are to oversee the inculcation of ideas.
The plurality does announce the following standard: A
school board's "discretion may not be exercised in a
narrowly partisan or political manner." Ante, at 870. But
this is a standardless standard that affords no more than
subjective guidance to school boards, their counsel, and
to courts that now will be required to decide whether a
particular decision was made in a "narrowly partisan or
political manner." Even the "chancellor's foot" standard
in ancient equity jurisdiction was never this fuzzy.

As JUSTICE REHNQUIST tellingly observes, how
does one limit -- on a principled basis -- today's new
constitutional right? If a 14-year-old child may challenge
a school board's decision to remove a book from the
library, upon what theory is a court to prevent a like
challenge to a school board's decision not to purchase that
identical book? And at the even more "sensitive" level of
"receiving ideas," does today's decision entitle student
oversight of which courses may be added or removed
from the curriculum, or even of what a particular teacher
elects to teach or not teach in the [**2823] classroom?
Is not the "right to receive ideas" as much -- or indeed
even more -- implicated in these educational questions? 2

2 The plurality suggests that the books in a
school library derive special protection under the
Constitution because the school library is a place
in which students exercise unlimited choice. See
ante, at 868-869. This suggestion is without
support in law or fact. It is contradicted by this
very case. The school board in this case does not
view the school library as a place in which
students pick from an unlimited range of books --
some of which may be inappropriate for young
people. Rather, the school library is analogous to
an assigned reading list within which students
may exercise a degree of choice.

[*896] II

The plurality's reasoning is marked by contradiction.
It purports to acknowledge the traditional role of school
boards and parents in deciding what should be taught in
the schools. It states the truism that the schools are
"vitally important 'in the preparation of individuals for
participation as citizens,' and as vehicles for 'inculcating
fundamental values necessary to the maintenance of a
democratic political system.'" Ante, at 864. Yet when a
school board, as in this case, takes its responsibilities
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seriously and seeks to decide what the fundamental
values are that should be imparted, the plurality finds a
constitutional violation.

Just this Term the Court held, in an opinion I joined,
that the children of illegal aliens must be permitted to
attend the public schools. See Plyler v. Doe, ante, p. 202.
Quoting from earlier opinions, the Court noted that the
"'public [school is] a most vital civic institution for the
preservation of democratic system of government'" and
that the public [***466] schools are "the primary
vehicle for transmitting 'the values on which our society
rests.'" Ante, at 221. By denying to illegal aliens the
opportunity "to absorb the values and skills upon which
our social order rests" the law under review placed a
lifelong disability upon these illegal alien children. Ibid.

Today the plurality drains much of the content from
these apt phrases. A school board's attempt to instill in
its students the ideas and values on which a democratic
system depends is viewed as an impermissible
suppression of other ideas and values on which other
systems of government and other societies thrive. Books
may not be removed because [*897] they are indecent;
extol violence, intolerance, and racism; or degrade the
dignity of the individual. Human history, not the least
that of the 20th century, records the power and political
life of these very ideas. But they are not our ideas or
values. Although I would leave this educational decision
to the duly constituted board, I certainly would not
require a school board to promote ideas and values
repugnant to a democratic society or to teach such values
to children.

In different contexts and in different times, the
destruction of written materials has been the symbol of
despotism and intolerance. But the removal of nine
vulgar or racist books from a high school library by a
concerned local school board does not raise this specter.
For me, today's decision symbolizes a debilitating
encroachment upon the institutions of a free people.

Attached as an Appendix hereto is Judge Mansfield's
summary of excerpts from the books at issue in this case.

APPENDIX TO OPINION OF POWELL, J.,

DISSENTING

"The excerpts which led the Board to look into the
educational suitability of the books in question are set out

(with minor corrections after comparison with the text of
the books themselves) below. The pagination and the
underlinings are retained from the original report used by
the board. In newer editions of some of the books, the
quotes appear at different pages.

"1) SOUL ON ICE by Eldridge Cleaver

PAGE QUOTE

[**2824] 157-158 '. . . There are white men who
will pay you to fuck their wives. They approach you and
say, "How would you like to fuck a white woman?"
"What is this?" you ask. "On the up-and-up," he assures
you. "It's all right. She's my wife. She needs black rod,
is all. She has to have it. It's like a medicine or drug to
her. She has to have it. I'll pay you. It's all on the level,
no trick involved. Interested?" [*898] You go with him
and he drives you to their home. The three of you go into
the bedroom. There is a certain type who will leave you
and his wife alone and tell you to pile her real good.
After it is all over, he will pay you and drive you to
wherever you want to go. Then there are some who like
to peep at you through a keyhole and watch you have his
woman, or peep at you through a window, or lie under
the bed and listen to the creaking of the bed as you work
out. There is another type who likes to masturbate while
he stands beside the bed and watches you pile her. There
is the type who likes to eat his woman up [***467] after
you get through piling her. And there is the type who
only wants you to pile her for a little while, just long
enough to thaw her out and kick her motor over and
arouse her to heat, then he wants you to jump off real
quick and he will jump onto her and together they can
make it from there by themselves.'

"2) A HERO AIN'T NOTHING BUT A SANDWICH
by Alice Childress

PAGE QUOTE

10 'Hell, no! Fuck the society.'

64-65 'The hell with the junkie, the wino, the
capitalist, the welfare checks, the world . . . yeah, and
fuck you too!'

75-76 'They can have back the spread and curtains,
I'm too old for them fuckin bunnies anyway.'

"3) THE FIXER by Bernard Malamud
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PAGE QUOTE

52 'What do you think goes on in the wagon at night:
Are the drivers on their knees fucking their mothers?'

90 'Fuck yourself, said the blinker, etc.'

92 'Who else would do anything like that but a
mother-fucking Zhid?'

146 'No more noise out of you or I'll shoot your Jew
cock off.'

189 'Also there's a lot of fucking in the Old
Testament, so how is that religious?'

192 'You better go fuck yourself, Bok, said Kogin,
I'm onto your Jew tricks.'

[*899] 215 'Ding-dong giddyap. A Jew's cock's in
the devil's hock.'

216 'You cocksucker Zhid, I ought make you lick it
up off the floor.'

"4) GO ASK ALICE by Anonymous

PAGE QUOTE

31 'I wonder if sex without acid could be so exciting,
so wonderful, so indescribable. I always thought it just
took a minute, or that it would be like dogs mating.'

47 'Chris and I walked into Richie and Ted's
apartment to find the bastards stoned and making love to
each other . . . low class queer.'

81 'shitty, goddamned, pissing, ass, goddamned
beJesus, screwing life's, ass, shit. Doris was ten and had
humped with who knows how many men in between . . .
her current stepfather started having sex with her but
good . . . sonofabitch balling her'

83 'but now when I face a girl its like facing a boy. I
get all excited and turned on. I want to screw with the
girl. . . .'

84 'I'd rather screw with a guy . . . sometimes I want
one of the girls to kiss me. I want her to touch me, to
have her sleep under me.'

84 'Another day, another blow job . . . If I don't give
Big Ass a blow he'll cut off my supply . . . and LittleJacon

is yelling, "Mama, Daddy can't come now. He's humping
Carla."

85 'Shit, goddamn, goddamn prick, son-of-a-bitch,
ass, pissed, bastard, goddamn, bullshit

94 'I hope you have a nice orgasm with your dog
tonight.'

110 'You fucking Miss Polly pure

117 'Then he said that all I needed was a good fuck.'

[**2825] 146 'It might be great because I'm
practically a virgin in the sense that I've never had sex
except when I've been stoned. . . .'

"5) SLAUGHTERHOUSE FIVE by Kurt Vonnegut,
Jr.

PAGE QUOTE

29 'Get out of the road, you dumb motherfucker.' The
last word was still a novelty in the speech of white
[***468] people in 1944.

[*900] It was fresh and astonishing to Billy, who
had never fucked anybody . . .'

32 'You stake a guy out on an anthill in the desert --
see? He's facing upward, and you put honey all over his
balls and pecker, and you cut off his eyelids so he has to
stare at the sun till he dies.'

34 'He had a prophylactic kit containing two tough
condoms 'For the prevention of disease only!' . . . He had
a dirty picture of a woman attempting sexual intercourse
with a shetland pony.'

94 & 95 'But the Gospels actually taught this: Before
you kill somebody, make absolutely sure he isn't well
connected . . . The flaw in the Christ stories, said the
visitor from outer space, was that Christ who didn't look
like much, was actually the son of the Most Powerful
Being in the Universe. Readers understood that, so, when
they came to the crucifixion, they naturally thought . . .
Oh boy -- they sure picked the wrong guy to lynch this
time! And that thought had a brother: There are right
people to lynch. People not well connected . . . . The
visitor from outer space made a gift to Earth of a new
Gospel. In it, Jesus really WAS a nobody, and a pain in
the neck to a lot of people with better connections then he
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had . . . . So the people amused themselves one day by
nailing him to a cross and planting the cross in the
ground. There couldn't possibly be any repercussions,
the lynchers thought . . . since the new Gospel hammered
home again and again what a nobody Jesus was. And
then just before the nobody died . . . . The voice of God
came crashing down. He told the people that he was
adopting the bum as his son . . . God said this: From this
moment on, He will punish horribly anybody who
torments a bum who has no connections.'

99 'They told him that there could be no Earthling
babies without male homosexuals. There could be babies
without female homosexuals.'

120 'Why don't you go fuck yourself? Don't think I
haven't [*901] tried . . . he was going to have revenge,
and that revenge was sweet . . . It's the sweetest thing
there is, said Lazzaro. People fuck with me, he said, and
Jesus Christ are they ever fucking sorry.'

122 'And he'll pull out a gun and shoot his pecker off.
The stranger'll let him think a couple of seconds about
who Paul Lazzaro is and what life's gonna be like without
a pecker. Then he'll shoot him once in the guts and walk
away. . . . He died on account of this silly cocksucker
here. So I promised him I'd have this silly cocksucker
shot after the war.'

134 'In my prison cell I sit . . . With my britches full
of shit, And my balls are bouncing gently on the floor.
And I see the bloody snag when she bit me in the bag . . .
Oh, I'll never fuck a Polack any more.'

173 'And the peckers of the young men would still be
semierect, and their muscles would be bulging like
cannonballs.'

175 'They didn't have hard-ons . . . Everybody else
did.'

177 'The magazine, which was published for
lonesome men to jerk off to.'

178 'and one critic said. . . . 'To describe blow-jobs
artistically."

"6) THE BEST SHORT STORIES BY NEGRO
WRITERS Ed. by Langston Hughes

PAGE QUOTE

176 'like bat's shit and camel piss,'

[***469] 228 'that no-count bitch of a daughter of
yours is up there up North making a whore of herself.'

237 'they made her get out and stand in front of the
headlights of the car and pull down her pants and raise
her dress -- they said that was the only way they could be
sure. And you can imagine what they said and what they
did -- .'

[**2826] 303 'You need some pussy. Come on,
let's go up to the whore house on the hill.'

'Oh, these bastards, these bastards, this God damned
Army and the bastards in it. The sons of bitches!'

436 'he produced a brown rag doll, looked at her
again, then [*902] grabbed the doll by its legs and tore it
part way up the middle. Then he jammed his finger into
the rip between the doll's legs. The other men laughed. . .
.'

444 'The pimps, hustlers, lesbians, and others trying
to misuse me.'

462 'But she had straight firm legs and her breasts
were small and upright. No doubt if she'd had children
her breasts would be hanging like little empty purses.'

464 'She first became aware of the warm tense
nipples on her breasts. Her hands went up gently to clam
them.' 'In profile, his penis hung like a stout tassle. She
could even tell that he was circumcised.'

406 'Cadillac Bill was busy following Luheaster
around, rubbing her stomach and saying, "Magic
Stomach, Magic Stomach, bring me a little baby
cadillac."' 'One of the girls went upstairs with Red Top
and stayed for about forty-five minutes.'

"7) BLACK BOY by Richard Wright

PAGE QUOTE

70-71 'We black children -- seven or eight or nine
years of age -- used to run to the Jew's store and shout:

. . . Bloody Christ Killers

Never trust a Jew

Bloody Christ Killers
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What won't a Jew do . . .

Red, white and blue

Your pa was a Jew

Your ma a dirty dago

What the hell is you?'

265 'Crush that nigger's nuts, nigger!' 'Hit that
nigger!'

'Aw, fight, you goddam niggers!' 'Sock 'im, in his
f-k-g-piece!' 'Make 'im bleed!'

"8) LAUGHING BOY by Oliver LaFarge

PAGE QUOTE

38 'I'll tell you, she is all bad; for two bits she will do
the worst thing.'

[*903] 258-9 'I was frightened when he wanted me
to lie with him, but he made me feel all right. He knew
all about how to make women forget themselves, that
man.'

"9) THE NAKED APE by Desmond Morris

PAGE QUOTE

73-74 'Also, the frontal approach provides the
maximum possibility for stimulation of the female's
clitoris during the pelvic thrusting of the male. It is true
that it will be passively, stimulated by the pulling effect
of the male's thrusts, regardless of his body position in
relation to the female, but in a face-to-face mating there
will in addition be the direct rhythmic pressure of the
male's pubic region on to the clitoral area, and this will
considerably heighten the stimulation . . .' 'So it seems
plausible to consider that face-to-face copulation is basic
to our species. There are, of course, a number of
variations that do not eliminate the frontal element: male
above, female above, side by side, squatting, standing,
and so on, but the most efficient and commonly used one
is with both partners horizontal, [***470] the male
above the female. . . .'

80 '. . . This broadening of the penis results in the
female's external genitals being subjected to much more
pulling and pushing during the performance of pelvic
thrusts. With each inward thrust of the penis, the clitoral

region is pulled downwards and then with each
withdrawal, it moves up again. Add to this the rhythmic
pressure being exerted on the clitoris region by the pubic
region of the frontally copulating male, and you have a
repeated massaging of the clitoris that -- were she a male
-- would virtually be masturbatory.'

94-99 '. . . If either males or females cannot for some
reason obtain sexual access to their opposite numbers,
they will find sexual outlets in other ways. They may use
other members of their own sex, or they [**2827] may
even use members of other species, or they may
masturbate. . . .'

"10) READER FOR WRITERS . . ."

638 F.2d 404, 419-422, n. 1 (CA2 1980) (Mansfield, J.,
dissenting).

[*904] JUSTICE REHNQUIST, with whom THE
CHIEF JUSTICE and JUSTICE POWELL join,
dissenting.

Addressing only those aspects of the constitutional
question which must be decided to determine whether or
not the District Court was correct in granting summary
judgment, I conclude that it was. I agree fully with the
views expressed by THE CHIEF JUSTICE, and concur in
his opinion. I disagree with JUSTICE BRENNAN's
opinion because it is largely hypothetical in character,
failing to take account of the facts as admitted by the
parties pursuant to local rules of the District Court for the
Eastern District of New York, and because it is
analytically unsound and internally inconsistent. 1

1 I also disagree with JUSTICE WHITE's
conclusion that he need not decide the
constitutional issue presented by this case. That
view seems to me inconsistent with the "rule of
four" -- "that any case warranting consideration in
the opinion of [four Justices] of the Court will be
taken and disposed of" on the merits, Ferguson v.
Moore-McCormack Lines, Inc., 352 U.S. 521, 560
(1957) (opinion of Harlan, J.) -- which we
customarily follow in exercising our certiorari
jurisdiction. His concurrence, although not
couched in such language, is in effect a single
vote to dismiss the writ of certiorari as
improvidently granted. Justice Harlan debated
this issue with Justice Frankfurter in Ferguson v.
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Moore-McCormack Lines, supra, and his view
ultimately attracted the support of six out of the
seven remaining Members of the Court. He
stated:

"In my opinion due adherence to [the 'rule of
four'] requires that once certiorari has been
granted a case should be disposed of on the
premise that it is properly here, in the absence of
considerations appearing which were not manifest
or fully apprehended at the time certiorari was
granted. In [this case] I am unable to say that
such considerations exist, even though I do think
that the arguments on the merits underscored the
views of those of us who originally felt that the
[case] should not be taken because [it] involved
only issues of fact, and presented nothing of
sufficient general importance to warrant this
substantial expenditure of the Court's time." Id., at
559.

The case upon which JUSTICE WHITE
relies, Kennedy v. Silas Mason Co., 334 U.S. 249
(1948), was disposed of in an opinion which
commanded the votes of seven of the nine
Members of the Court. There could therefore be
no question of an infringement of the "rule of
four." Certainly any intimation from that case that
this Court should not review questions of law in
cases where the District Court has granted
summary judgment is belied by subsequent
decisions too numerous to catalogue. See, e. g.,
Ernst & Ernst v. Hochfelder, 425 U.S. 185
(1976); Cox Broadcasting Corp. v. Cohn, 420
U.S. 469 (1975); Mills v. Alabama, 384 U.S. 214
(1966).

[*905] I

[***471] A

JUSTICE BRENNAN's opinion deals far more
sparsely with the procedural posture of this case than it
does with the constitutional issues which it conceives to
arise under the First Amendment. It first launches into a
confusing, discursive exegesis on these constitutional
issues as applied to junior high school and high school
libraries, ante, at 863-872, and only thereafter does it
discuss the state of the record before the Court. Ante, at
872-875. Because the record facts should always
establish the limits of the Court's constitutional analysis,

and are particularly relevant in cases where the trial court
has granted summary judgment, I think that JUSTICE
BRENNAN's approach violates our "long . . . considered
practice not to decide abstract, hypothetical or contingent
questions, or to decide any constitutional question in
advance of the necessity for its decision." Alabama State
Federation of Labor v. McAdory, 325 U.S. 450, 461
(1945) (citations omitted).

When JUSTICE BRENNAN finally does address the
state of the record, he refers to snippets and excerpts of
the relevant facts to explain why a grant of summary
judgment was improper. But he totally ignores the effect
of Rule 9(g) of the local rules of the District Court, under
which the parties [**2828] set forth their version of the
disputed facts in this case. 2 Since [*906] summary
judgment was entered against respondents, they are
entitled to have their version of the facts, as embodied in
their Rule 9(g) statement, accepted for purposes of our
review. Since the parties themselves are presumably the
best judges of the extent of the factual dispute between
them, however, respondents certainly are not entitled to
any more favorable version of the facts than that
contained in their own Rule 9(g) statement. JUSTICE
BRENNAN's combing through the record of affidavits,
school bulletins, and the like for bits and snatches of
dispute is therefore entirely beside the point at this stage
of the case.

2 Rule 9(g) of the local rules of the United States
District Court for the Eastern District of New
York provides:

"Upon any motion for summary judgment
pursuant to Rule 56 of the Rules of Civil
Procedure, there shall be annexed to the notice of
motion a separate, short and concise statement of
the material facts as to which the moving party
contends there is no genuine issue to be tried.

"The papers opposing a motion for summary
judgment shall include a separate, short and
concise statement of the material facts as to which
it is contended that there exists a genuine issue to
be tried.

"All material facts set forth in the statement
required to be served by the moving party will be
deemed to be admitted unless controverted by the
statement required to be served by the opposing
party."
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Considering only the respondents' description of the
factual aspects of petitioners' motivation, JUSTICE
BRENNAN's apparent concern that the Board's action
may have been a sinister political plot "to suppress ideas"
may be laid to rest. The members of the Board, in
deciding to remove these books, were undoubtedly
influenced by their own "personal values, morals, and
tastes," 3 just as any member of a school [***472] board
is apt to be so influenced in making decisions as to
whether a book is educationally suitable. Respondents
essentially conceded that some excerpts of the removed
books "contained profanities, some were sexually
explicit, some were ungrammatical, some were
anti-American, and some were offensive to racial,
religious or ethnic groups." 4

3 Paragraph 4 of respondents' Rule 9(g)
statement asserts that petitioners' "evaluation of
the suitability of the books was based on [their]
personal values, morals, and tastes." App. 139.
4 Paragraph 8 of respondents' Rule 9(g)
statement reads:

"Defendants Ahrens and Martin objected to
those excerpts because some contained
profanities, some were sexually explicit, some
were ungrammatical, some were anti-American,
and some were offensive to racial, religious or
ethnic groups." App. 140.

Respondents also agreed that, "[although] the books
themselves [*907] were excluded from use in the
schools in any way, [petitioners] have not precluded
discussion about the themes of the books or the books
themselves." App. 140. JUSTICE BRENNAN's concern
with the "suppression of ideas" thus seems entirely
unwarranted on this state of the record, and his creation
of constitutional rules to cover such eventualities is
entirely gratuitous. Though for reasons stated in Part II
of this opinion I entirely disagree with JUSTICE
BRENNAN's treatment of the constitutional issue, I also
disagree with his opinion for the entirely separate reason
that it is not remotely tailored to the facts presented by
this case.

In the course of his discussion, JUSTICE
BRENNAN states:

"Petitioners rightly possess significant discretion to
determine the content of their school libraries. But that
discretion may not be exercised in a narrowly partisan or

political manner. If a Democratic school board,
motivated by party affiliation, ordered the removal of all
books written by or in favor of Republicans, few would
doubt that the order violated the constitutional rights of
the students . . . . The same conclusion would surely
apply if an all-white school board, motivated by racial
animus, decided to remove all books authored by blacks
or advocating racial equality and integration. Our
Constitution does not permit the official suppression of
ideas." Ante, at 870-871 (emphasis in original).

[**2829] I can cheerfully concede all of this, but as
in so many other cases the extreme examples are seldom
the ones that arise in the real world of constitutional
litigation. In this case the facts taken most favorably to
respondents suggest that nothing of this sort happened.
The nine books removed undoubtedly did contain
"ideas," but in the light of the excerpts from them found
in the dissenting opinion of Judge Mansfield in the Court
of Appeals, it is apparent that eight of them contained
demonstrable amounts of vulgarity and profanity, see 638
F.2d 404, 419-422, n. 1 (CA2 1980), and the ninth
contained [*908] nothing that could be considered
partisan or political, see id., at 428, n. 6. As already
demonstrated, respondents admitted as much. Petitioners
did not, for the reasons stated hereafter, run afoul of the
First and Fourteenth Amendments by removing these
particular books from the library in the manner in which
they did. I would save for another day -- feeling quite
confident that that day will not arrive -- the extreme
examples posed in JUSTICE BRENNAN's opinion.

[***473] B

Considerable light is shed on the correct resolution
of the constitutional question in this case by examining
the role played by petitioners. Had petitioners been the
members of a town council, I suppose all would agree
that, absent a good deal more than is present in this
record, they could not have prohibited the sale of these
books by private booksellers within the municipality.
But we have also recognized that the government may act
in other capacities than as sovereign, and when it does the
First Amendment may speak with a different voice:

"[It] cannot be gainsaid that the State has interests as an
employer in regulating the speech of its employees that
differ significantly from those it possesses in connection
with regulation of the speech of the citizenry in general.
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The problem in any case is to arrive at a balance between
the interests of the teacher, as a citizen, in commenting
upon matters of concern and the interest of the State, as
an employer, in promoting the efficiency of the public
services it performs through its employees." Pickering v.
Board of Education, 391 U.S. 563, 568 (1968).

By the same token, expressive conduct which may not be
prohibited by the State as sovereign may be proscribed by
the State as property owner: "The State, no less than a
private owner of property, has power to preserve the
property under its control for the use to which it is
lawfully dedicated." [*909] Adderley v. Florida, 385
U.S. 39, 47 (1966) (upholding state prohibition of
expressive conduct on certain state property).

With these differentiated roles of government in
mind, it is helpful to assess the role of government as
educator, as compared with the role of government as
sovereign. When it acts as an educator, at least at the
elementary and secondary school level, the government is
engaged in inculcating social values and knowledge in
relatively impressionable young people. Obviously there
are innumerable decisions to be made as to what courses
should be taught, what books should be purchased, or
what teachers should be employed. In every one of these
areas the members of a school board will act on the basis
of their own personal or moral values, will attempt to
mirror those of the community, or will abdicate the
making of such decisions to so-called "experts." 5 In this
connection I find myself entirely in agreement with the
observation of the Court of Appeals for the Seventh
Circuit in Zykan v. Warsaw Community School Corp.,
631 F.2d 1300, 1305 [**2830] (1980), that it is
"permissible and appropriate for local boards to make
educational decisions based upon their personal social,
political and moral views." In the very course of
administering the many-faceted operations of a school
district, the mere decision to purchase [***474] some
books will necessarily preclude the possibility of
purchasing others. The decision to teach a particular
subject may preclude the possibility of teaching another
subject. A decision to replace a teacher because of
ineffectiveness may by implication be seen as a
disparagement of the subject matter taught. In each of
these instances, however, the book or the exposure to the
[*910] subject matter may be acquired elsewhere. The
managers of the school district are not proscribing it as to
the citizenry in general, but are simply determining that it
will not be included in the curriculum or school library.

In short, actions by the government as educator do not
raise the same First Amendment concerns as actions by
the government as sovereign.

5 There are intimations in JUSTICE
BRENNAN's opinion that if petitioners had only
consulted literary experts, librarians, and teachers
their decision might better withstand First
Amendment attack. Ante, at 874, and n. 26.
These observations seem to me wholly fatuous;
surely ideas are no more accessible or no less
suppressed if the school board merely ratifies the
opinion of some other group rather than following
its own opinion.

II

JUSTICE BRENNAN would hold that the First
Amendment gives high school and junior high school
students a "right to receive ideas" in the school. Ante, at
867. This right is a curious entitlement. It exists only in
the library of the school, and only if the idea previously
has been acquired by the school in book form. It
provides no protection against a school board's decision
not to acquire a particular book, even though that
decision denies access to ideas as fully as removal of the
book from the library, and it prohibits removal of
previously acquired books only if the remover "[dislikes]
the ideas contained in those books," even though removal
for any other reason also denies the students access to the
books. Ante, at 871-872.

But it is not the limitations which JUSTICE
BRENNAN places on the right with which I disagree;
they simply demonstrate his discomfort with the new
doctrine which he fashions out of whole cloth. It is the
very existence of a right to receive information, in the
junior high school and high school setting, which I find
wholly unsupported by our past decisions and
inconsistent with the necessarily selective process of
elementary and secondary education.

A

[***LEdHR2C] [2C]The right described by JUSTICE
BRENNAN has never been recognized in the decisions of
this Court and is not supported by their rationale.
JUSTICE BRENNAN correctly observes that students do
not "shed their constitutional rights to freedom of speech
or expression at the schoolhouse gate." [*911] Tinker v.
Des Moines School District, 393 U.S. 503, 506 (1969).
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But, as this language from Tinker suggests, our past
decisions in this area have concerned freedom of speech
and expression, not the right of access to particular ideas.
We have held that students may not be prevented from
symbolically expressing their political views by the
wearing of black arm bands, Tinker v. Des Moines School
District, supra, and that they may not be forced to
participate in the symbolic expression of saluting the flag,
West Virginia Board of Education v. Barnette, 319 U.S.
624 (1943). But these decisions scarcely control the case
before us. Neither the District Court nor the Court of
Appeals found that petitioners' removal of books from the
school libraries infringed respondents' right to speak or
otherwise express themselves.

[***475] Despite JUSTICE BRENNAN's
suggestion to the contrary, this Court has never held that
the First Amendment grants junior high school and high
school students a right of access to certain information in
school. It is true that the Court has recognized a limited
version of that right in other settings, and JUSTICE
BRENNAN quotes language from five such decisions
and one of his own concurring opinions in order to
demonstrate the viability of the right-to-receive doctrine.
Ante, at 866-867. But not one of these cases concerned
or even purported to discuss elementary or secondary
educational institutions. 6 [**2831] JUSTICE
BRENNAN brushes over this significant [*912]
omission in First Amendment law by citing Tinker v. Des
Moines School District for the proposition that "students
too are beneficiaries of this [right-to-receive] principle."
Ante, at 868. But Tinker held no such thing. One may
read Tinker in vain to find any recognition of a First
Amendment right to receive information. Tinker, as
already mentioned, was based entirely on the students'
right to express their political views.

6 The right of corporations to make expenditures
or contributions in order to influence ballot issues
was the question presented in First National Bank
of Boston v. Bellotti, 435 U.S. 765, 783 (1978),
and the language which JUSTICE BRENNAN
quotes from that decision, ante, at 866, was
explicitly limited to "the Court's decisions
involving corporations in the business of
communications or entertainment." 435 U.S., at
783. In Kleindienst v. Mandel, 408 U.S. 753
(1972), the Court upheld the power of Congress
and the Executive Branch to prevent the entry into
this country of a Marxist theoretician who had

been invited to lecture at an American university,
despite the First Amendment rights of citizens
who wished to hear him. Stanley v. Georgia, 394
U.S. 557 (1969), held that the First Amendment
prohibits States from making the private
possession of obscene material a crime, and
Griswold v. Connecticut, 381 U.S. 479 (1965),
held that the right of privacy prohibits States from
forbidding the use of contraceptives. Finally,
Martin v. Struthers, 319 U.S. 141 (1943), held
that the First Amendment protects the
door-to-door distribution of religious literature.

JUSTICE BRENNAN's concurring opinion
appears in a case which considered the
constitutionality of certain postal statutes.
Lamont v. Postmaster General, 381 U.S. 301
(1965).

Nor does the right-to-receive doctrine recognized in
our past decisions apply to schools by analogy.
JUSTICE BRENNAN correctly characterizes the right of
access to ideas as "an inherent corollary of the rights of
free speech and press" which "follows ineluctably from
the sender's First Amendment right to send them." Ante,
at 867 (emphasis in original). But he then fails to
recognize the predicate right to speak from which the
students' right to receive must follow. It would be
ludicrous, of course, to contend that all authors have a
constitutional right to have their books placed in junior
high school and high school libraries. And yet without
such a right our prior precedents would not recognize the
reciprocal right to receive information. JUSTICE
BRENNAN disregards this inconsistency with our prior
cases and fails to explain the constitutional or logical
underpinnings of a right to hear ideas in a place where no
speaker has the right to express them.

JUSTICE BRENNAN also correctly notes that the
reciprocal nature of the right to receive information
derives [***476] from the fact that it "is a necessary
predicate to the recipient's meaningful [*913] exercise
of his own rights of speech, press, and political freedom."
Ibid. (emphasis in original). But the denial of access to
ideas inhibits one's own acquisition of knowledge only
when that denial is relatively complete. If the denied
ideas are readily available from the same source in other
accessible locations, the benefits to be gained from
exposure to those ideas have not been foreclosed by the
State. This fact is inherent in the right-to-receive cases
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relied on by JUSTICE BRENNAN, every one of which
concerned the complete denial of access to the ideas
sought. 7 Our past decisions are thus unlike [**2832]
this case where the removed books are readily available
to students and nonstudents alike at the corner bookstore
or the public library.

7 In First National Bank of Boston v. Bellotti,
supra, public access to corporate viewpoints on
ballot issues not directly affecting the
corporations was foreclosed by the Massachusetts
law prohibiting corporate expenditures to express
such viewpoints. In Kleindienst v. Mandel, supra,
the Court noted that the potential recipients of
Mandel's ideas were completely deprived of the
"particular qualities inherent in sustained,
face-to-face debate, discussion and questioning."
408 U.S., at 765. The Georgia law in Stanley v.
Georgia, supra, criminalized all private
possession of obscene material, and the statute in
Griswold v. Connecticut, supra, criminalized all
use of contraceptive devices or actions
encouraging the use of such devices. The
ordinance at issue in Martin v. Struthers, supra,
forbade all door-to-door distribution of religious
literature, while the statute challenged in Lamont
v. Postmaster General, supra, required persons
receiving Communist propaganda in the mails
affirmatively to state their desire to receive such
mailings.

B

There are even greater reasons for rejecting
JUSTICE BRENNAN's analysis, however, than the
significant fact that we have never adopted it in the past.
"The importance of public schools in the preparation of
individuals for participation as citizens, and in the
preservation of the values on which our society rests, has
long been recognized by our decisions." Ambach v.
Norwick, 441 U.S. 68, 76 (1979). Public [*914] schools
fulfill the vital role of teaching students the basic skills
necessary to function in our society, and of "inculcating
fundamental values necessary to the maintenance of a
democratic political system." Id., at 77. The idea that
such students have a right of access, in the school, to
information other than that thought by their educators to
be necessary is contrary to the very nature of an
inculcative education.

Education consists of the selective presentation and

explanation of ideas. The effective acquisition of
knowledge depends upon an orderly exposure to relevant
information. Nowhere is this more true than in
elementary and secondary schools, where, unlike the
broad-ranging inquiry available to university students, the
courses taught are those thought most relevant to the
young students' individual development. Of necessity,
elementary and secondary educators must separate the
relevant from the irrelevant, the appropriate from the
inappropriate. Determining what information not to
present to the students is often as important as identifying
relevant material. This winnowing process necessarily
leaves much information to be discovered by students at
another [***477] time or in another place, and is
fundamentally inconsistent with any constitutionally
required eclecticism in public education.

JUSTICE BRENNAN rejects this idea, claiming that
it "overlooks the unique role of the school library." Ante,
at 869. But the unique role referred to appears to be one
of JUSTICE BRENNAN's own creation. No previous
decision of this Court attaches unique First Amendment
significance to the libraries of elementary and secondary
schools. And in his paean of praise to such libraries as
the "environment especially appropriate for the
recognition of the First Amendment rights of students,"
ante, at 868, JUSTICE BRENNAN turns to language
about public libraries from the three-Justice plurality in
Brown v. Louisiana, 383 U.S. 131 (1966), and to
language about universities and colleges from Keyishian
v. Board of Regents, 385 U.S. 589 (1967). Ante, at 868.
Not only is his [*915] authority thus transparently thin,
but also, and more importantly, his reasoning
misapprehends the function of libraries in our public
school system.

As already mentioned, elementary and secondary
schools are inculcative in nature. The libraries of such
schools serve as supplements to this inculcative role.
Unlike university or public libraries, elementary and
secondary school libraries are not designed for
freewheeling inquiry; they are tailored, as the public
school curriculum is tailored, to the teaching of basic
skills and ideas. Thus, JUSTICE BRENNAN cannot rely
upon the nature of school libraries to escape the fact that
the First Amendment right to receive information simply
has no application to the one public institution which, by
its very nature, is a place for the selective conveyance of
ideas.
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After all else is said, however, the most obvious
reason that petitioners' removal of the books did not
violate respondents' right to receive information is the
ready availability of the books elsewhere. Students are
not denied books by their removal from a school library.
The books may be borrowed from a public library, read at
a university library, purchased at a bookstore, or loaned
by a friend. The government [**2833] as educator does
not seek to reach beyond the confines of the school.
Indeed, following the removal from the school library of
the books at issue in this case, the local public library put
all nine books on display for public inspection. Their
contents were fully accessible to any inquisitive student.

C

JUSTICE BRENNAN's own discomfort with the
idea that students have a right to receive information
from their elementary or secondary schools is
demonstrated by the artificial limitations which he places
upon the right -- limitations which are supported neither
by logic nor authority and which are inconsistent with the
right itself. The attempt to confine the right to the library
is one such limitation, the fallacies of which have already
been demonstrated.

[*916] As a second limitation, JUSTICE
BRENNAN distinguishes the act of removing a
previously acquired book from the act of refusing to
acquire [***478] the book in the first place: "[Nothing]
in our decision today affects in any way the discretion of
a local school board to choose books to add to the
libraries of their schools. [Our] holding today affects
only the discretion to remove books." Ante, at 871-872
(emphasis in original). If JUSTICE BRENNAN truly has
found a "right to receive ideas," ante, at 866-867,
however, this distinction between acquisition and
removal makes little sense. The failure of a library to
acquire a book denies access to its contents just as
effectively as does the removal of the book from the
library's shelf. As a result of either action the book
cannot be found in the "principal locus" of freedom
discovered by JUSTICE BRENNAN. Ante, at 868.

The justification for this limiting distinction is said
by JUSTICE BRENNAN to be his concern in this case
with "the suppression of ideas." Ante, at 871. Whatever
may be the analytical usefulness of this appealing
sounding phrase, see Part II-D, infra, the suppression of
ideas surely is not the identical twin of the denial of
access to information. Not every official act which

denies access to an idea can be characterized as a
suppression of the idea. Thus unless the "right to receive
information" and the prohibition against "suppression of
ideas" are each a kind of Mother-Hubbard catch phrase
for whatever First Amendment doctrines one wishes to
cover, they would not appear to be interchangeable.

JUSTICE BRENNAN's reliance on the "suppression
of ideas" to justify his distinction between acquisition and
removal of books has additional logical pitfalls.
Presumably the distinction is based upon the greater
visibility and the greater sense of conscious decision
thought to be involved in the removal of a book, as
opposed to that involved in the refusal to acquire a book.
But if "suppression of ideas" is to be the talisman, one
would think that a school board's public announcement of
its refusal to acquire certain books would have every bit
as much [*917] impact on public attention as would an
equally publicized decision to remove the books. And
yet only the latter action would violate the First
Amendment under JUSTICE BRENNAN's analysis.

The final limitation placed by JUSTICE BRENNAN
upon his newly discovered right is a motive requirement:
the First Amendment is violated only "[if] petitioners
intended by their removal decision to deny respondents
access to ideas with which petitioners disagreed." Ante, at
871 (emphasis in original). But bad motives and good
motives alike deny access to the books removed. If
JUSTICE BRENNAN truly recognizes a constitutional
right to receive information, it is difficult to see why the
reason for the denial makes any difference. Of course
JUSTICE BRENNAN's view is that intent matters
because the First Amendment does not tolerate an
officially prescribed orthodoxy. Ante, at 870-872. But
this reasoning mixes First Amendment apples and
oranges. The right to receive information differs from the
right to be free from an officially prescribed orthodoxy.
Not every educational denial of access to information
casts a pall of orthodoxy over the classroom.

[**2834] It is difficult to tell from JUSTICE
[***479] BRENNAN's opinion just what motives he
would consider constitutionally impermissible. I had
thought that the First Amendment proscribes
content-based restrictions on the marketplace of ideas.
See Widmar v. Vincent, 454 U.S. 263, 269-270 (1981).
JUSTICE BRENNAN concludes, however, that a
removal decision based solely upon the "educational
suitability" of a book or upon its perceived vulgarity is
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"'perfectly permissible.'" Ante, at 871 (quoting Tr. of Oral
Arg. 53). But such determinations are based as much on
the content of the book as determinations that the book
espouses pernicious political views.

Moreover, JUSTICE BRENNAN's motive test is
difficult to square with his distinction between
acquisition and removal. If a school board's removal of
books might be motivated by a desire to promote favored
political or religious views, there is [*918] no reason
that its acquisition policy might not also be so motivated.
And yet the "pall of orthodoxy" cast by a carefully
executed book-acquisition program apparently would not
violate the First Amendment under JUSTICE
BRENNAN's view.

D

Intertwined as a basis for JUSTICE BRENNAN's
opinion, along with the "right to receive information," is
the statement that "[our] Constitution does not permit the
official suppression of ideas." Ante, at 871 (emphasis in
original). There would be few champions, I suppose, of
the idea that our Constitution does permit the official
suppression of ideas; my difficulty is not with the
admittedly appealing catchiness of the phrase, but with
my doubt that it is really a useful analytical tool in
solving difficult First Amendment problems. Since the
phrase appears in the opinion "out of the blue," without
any reference to previous First Amendment decisions of
this Court, it would appear that the Court for years has
managed to decide First Amendment cases without it.

I would think that prior cases decided under
established First Amendment doctrine afford adequate
guides in this area without resorting to a phrase which
seeks to express "a complicated process of constitutional
adjudication by a deceptive formula." Kovacs v. Cooper,
336 U.S. 77, 96 (1949) (Frankfurter, J., concurring). A
school board which publicly adopts a policy forbidding
the criticism of United States foreign policy by any
student, any teacher, or any book on the library shelves is
indulging in one kind of "suppression of ideas." A school
board which adopts a policy that there shall be no
discussion of current events in a class for high school
sophomores devoted to second-year Latin "suppresses
ideas" in quite a different context. A teacher who had a
lesson plan consisting of 14 weeks of study of United
States history from 1607 to the present time, but who
because of a week's illness is forced to forgo the most
recent 20 years of American history, may "suppress

ideas" in still another way.

[*919] I think a far more satisfactory basis for
addressing these kinds of questions is found in the Court's
language in Tinker v. Des Moines School District, where
we noted:

[***480] "[A] particular symbol -- black armbands
worn to exhibit opposition to this Nation's involvement in
Vietnam -- was singled out for prohibition. Clearly, the
prohibition of expression of one particular opinion, at
least without evidence that it is necessary to avoid
material and substantial interference with schoolwork or
discipline, is not constitutionally permissible." 393 U.S.,
at 510-511.

In the case before us the petitioners may in one sense
be said to have "suppressed" the "ideas" of vulgarity and
profanity, but that is hardly an apt description of what
was done. They ordered the removal of books containing
vulgarity and profanity, but they did not attempt to
preclude discussion about the themes of the books or the
books themselves. App. 140. Such a decision, [**2835]
on respondents' version of the facts in this case, is
sufficiently related to "educational suitability" to pass
muster under the First Amendment.

E

The inconsistencies and illogic of the limitations
placed by JUSTICE BRENNAN upon his notion of the
right to receive ideas in school are not here emphasized in
order to suggest that they should be eliminated. They are
emphasized because they illustrate that the right itself is
misplaced in the elementary and secondary school
setting. Likewise, the criticism of JUSTICE
BRENNAN's newly found prohibition against the
"suppression of ideas" is by no means intended to suggest
that the Constitution permits the suppression of ideas; it
is rather to suggest that such a vague and imprecise
phrase, while perhaps wholly consistent with the First
Amendment, is simply too diaphanous to assist careful
decision of cases such as this one.

[*920] I think the Court will far better serve the
cause of First Amendment jurisprudence by candidly
recognizing that the role of government as sovereign is
subject to more stringent limitations than is the role of
government as employer, property owner, or educator. It
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must also be recognized that the government as educator
is subject to fewer strictures when operating an
elementary and secondary school system than when
operating an institution of higher learning. Cf. Tilton v.
Richardson, 403 U.S. 672, 685-686 (1971) (opinion of
BURGER, C. J.). With respect to the education of
children in elementary and secondary schools, the school
board may properly determine in many cases that a
particular book, a particular course, or even a particular
area of knowledge is not educationally suitable for
inclusion within the body of knowledge which the school
seeks to impart. Without more, this is not a
condemnation of the book or the course; it is only a
determination akin to that referred to by the Court in
Village of Euclid v. Ambler Realty Co., 272 U.S. 365, 388
(1926): "A nuisance may be merely a right thing in the
wrong place, -- like a pig in the parlor instead of the
barnyard."

III

Accepting as true respondents' assertion that
petitioners acted on the basis of their own "personal
values, morals and tastes," App. 139, I find the actions
taken in this case hard [***481] to distinguish from the
myriad choices made by school boards in the routine
supervision of elementary and secondary schools.
"Courts do not and cannot intervene in the resolution of
conflicts which arise in the daily operation of school
systems and which do not directly and sharply implicate
basic constitutional values." Epperson v. Arkansas, 393
U.S. 97, 104 (1968). In this case respondents' rights of
free speech and expression were not infringed, and by
respondents' own admission no ideas were "suppressed."
I would leave to another day the harder cases.

[*921] JUSTICE O'CONNOR, dissenting.

If the school board can set the curriculum, select
teachers, and determine initially what books to purchase
for the school library, it surely can decide which books to
discontinue or remove from the school library so long as
it does not also interfere with the right of students to read
the material and to discuss it. As JUSTICE
REHNQUIST persuasively argues, the plurality's analysis
overlooks the fact that in this case the government is

acting in its special role as educator.

I do not personally agree with the Board's action
with respect to some of the books in question here, but it
is not the function of the courts to make the decisions that
have been properly relegated to the elected members of
school boards. It is the school board that must determine
educational suitability, and it has done so in this case. I
therefore join THE CHIEF JUSTICE's dissent.
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PRIOR HISTORY: ON WRIT OF CERTIORARI
TO THE UNITED STATES COURT OF APPEALS
FOR THE FIRST CIRCUIT.

DISPOSITION: 908 F. 2d 1090, affirmed.

DECISION:

Inclusion of invocation and benediction by member
of clergy at public secondary school graduation held
forbidden by First Amendment's establishment of religion
clause.

SUMMARY:

The city of Providence, Rhode Island had a policy of
permitting its public high school and middle school
principals to invite members of the clergy to offer
invocation and benediction prayers as part of the schools'
formal graduation ceremonies. Pursuant to this policy, the
principal of a middle school invited a rabbi to offer such
prayers. The principal gave the rabbi a pamphlet entitled
"Guidelines for Civic Occasions," which recommended
that public prayers at nonsectarian civic ceremonies be
composed with inclusiveness and sensitivity. Also, the
principal advised the rabbi that the invocation and
benediction should be nonsectarian. Four days before the
ceremony, the father of a graduating student sought a

temporary restraining order in the United States District
Court for the District of Rhode Island to prohibit school
officials from including an invocation or benediction in
the ceremony. The court denied the motion for lack of
adequate time to consider it. Notwithstanding that the
school district did not require attendance at graduation as
a condition for receipt of a diploma, the student and her
family attended the graduation, where the prayers were
recited. The father subsequently filed an amended
complaint seeking a permanent injunction to bar various
officials of the city's public schools from inviting the
clergy to deliver such prayers at future graduations. The
District Court granted the injunction on the ground that
the school officials' actions endorsed religion and thus
violated the establishment of religion clause of the
Federal Constitution's First Amendment (728 F Supp 68).
The United States Court of Appeals for the First Circuit
affirmed (908 F2d 1090).

On certiorari, the United States Supreme Court
affirmed. In an opinion by Kennedy, J., joined by
Blackmun, Stevens, O'Connor, and Souter, JJ., it was
held that (1) the inclusion of an invocation and
benediction by a member of the clergy at a public
secondary school graduation is forbidden by the
establishment of religion clause where (a) state officials
direct the performance of such a formal religious
exercise, and (b) the state, in every practical sense,
compels attendance and participation in the exercise; (2)
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a state may not, consistent with the establishment of
religion clause, place students who object to such an
exercise in the dilemma of participating in the exercise or
protesting against it; and (3) the invocation and
benediction in question were not rendered valid by the
facts that (a) attendance at the graduation was voluntary
in a legal sense, (b) the prayers were brief, (c) there was a
good-faith attempt to make the prayers acceptable to most
persons, and (d) for many persons, an occasion of such
significance would lack meaning without such a religious
exercise.

Blackmun, J., joined by Stevens and O'Connor, JJ.,
concurring, expressed the view that, although proof of
government coercion is sufficient to prove a violation of
the establishment of religion clause, the clause prohibits
government endorsement or sponsorship of religion and
the government's active involvement in religion,
regardless of whether citizens are coerced to conform.

Souter, J., joined by Stevens and O'Connor, JJ.,
concurring, expressed the view that (1) the establishment
of religion clause bars a state from sponsoring generically
Theistic prayers where the state could not sponsor
sectarian ones, (2) government sponsorship of prayer at a
graduation ceremony is most reasonably understood as an
unconstitutional official endorsement of religion, and in
the case at hand, of Theistic religion, and (3) a showing
of coercion is not necessary to a successful establishment
clause claim.

Scalia, J., joined by Rehnquist, Ch. J., and White and
Thomas, JJ., dissenting, expressed the view that (1) the
establishment of religion clause should not have been
interpreted so as to invalidate a longstanding American
tradition of nonsectarian prayer at public school
graduations, (2) graduation invocations and benedictions
involve no psychological coercion of students to
participate in religious exercises, (3) the only coercion
that is forbidden by the establishment of religion clause is
that which is backed by a threat of penalty, and (4) the
middle school principal did not direct or control the
content of the prayers in question, and thus there was no
pervasive government involvement with religious
activity.

LAWYERS' EDITION HEADNOTES:

[***LEdHN1]

CONSTITUTIONAL LAW §964

establishment of religion -- public schools -- prayers
at graduation --

Headnote:[1A][1B][1C][1D][1E][1F][1G][1H ][1I]

The inclusion of an invocation and benediction by a
member of the clergy at a public secondary school
graduation is forbidden by the establishment of religion
clause of the Federal Constitution's First Amendment,
where (1) state officials direct the performance of such a
formal religious exercise, and (2) the state, in every
practical sense, compels attendance and participation in
the exercise, given that (a) the school district's
supervision and control of the graduation ceremony
places public pressure as well as peer pressure on
attending students to stand as a group or, at least, to
maintain respectful silence during the invocation and
benediction, and (b) a reasonable dissenter could believe
that the act of standing or remaining in silence during
such an exercise signifies the dissenter's own
participation in or approval of the exercise; a state may
not, consistent with the establishment of religion clause,
place students who object to such an exercise in the
dilemma of participating in the exercise or protesting
against it, since to say that a student must remain apart
from the ceremony at the opening invocation and closing
benediction in order to resist conformance to
state-sponsored religious practice is to risk compelling
conformity in an environment analogous to the classroom
setting, where the risk of compulsion is especially high.
(Scalia, J., Rehnquist, Ch. J., and White and Thomas, JJ.,
dissented from this holding.)

[***LEdHN2]

CONSTITUTIONAL LAW §36.3

religion clauses -- states --

Headnote:[2]

The Federal Constitution's Fourteenth Amendment
makes the religion clauses of the First Amendment
applicable with full force to the states and their school
districts.

[***LEdHN3]

COURTS §236.5

justiciable controversy -- prayers at graduation --
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Headnote:[3]

A live and justiciable controversy is before the
United States Supreme Court where (1) the parent of a
graduating student in a city's public middle school moved
in a Federal District Court, 4 days prior to the school's
graduation ceremony, for a temporary restraining order to
prohibit school officials from including in the ceremony
an invocation or benediction by a member of the clergy,
(2) the District Court denied the motion and the student
attended the graduation, where such prayers were recited,
(3) the parent subsequently filed an amended complaint
seeking a permanent injunction to bar various officials of
the city's public schools from inviting the clergy to
deliver such prayers at future graduations, (4) the District
Court granted the injunction, a United States Court of
Appeals affirmed the District Court's decision, and the
Supreme Court granted a petition by school officials for a
writ of certiorari, (5) the former middle school student is
enrolled as a student at a public high school in the city,
and (6) it appears likely that an invocation and
benediction will be conducted at the student's high school
graduation.

[***LEdHN4]

CONSTITUTIONAL LAW §964

establishment of religion -- public schools -- prayers
at graduation -- voluntariness --

Headnote:[4A][4B][4C]

The fact that attendance at a public secondary school
graduation is voluntary in a legal sense, in that the school
district does not require attendance as a condition for
receipt of a diploma, does not render valid, for purposes
of the establishment of religion clause of the Federal
Constitution's First Amendment, the inclusion of an
invocation and benediction by a member of the clergy at
the graduation; the attendance and participation of
students in such a state-sponsored religious activity are in
a fair and real sense obligatory, given that (1) in the
society and culture of the United States, high school
graduation is one of life's most significant occasions, and
(2) a student is thus not free to be absent from the
graduation exercise in any real sense of the term
"voluntary," for absence would require forfeiture of those
intangible benefits which have motivated the student
through youth and all the student's high school years.
(Scalia, J., Rehnquist, Ch. J., and White and Thomas, JJ.,

dissented from this holding.)

[***LEdHN5]

CONSTITUTIONAL LAW §964

COURTS §766

establishment of religion -- public schools -- prayers
at graduation -- reconsideration of prior decision --

Headnote:[5]

On certiorari to review a United States Court of
Appeals decision as to whether a city's policy of
including invocations and benedictions by members of
the clergy at public school graduations violates the
establishment of religion clause of the Federal
Constitution's First Amendment, the United States
Supreme Court will not reconsider its decision in Lemon
v Kurtzman (1971) 403 US 602, 29 L Ed 2d 745, 91 S Ct
2105, in which the Supreme Court set forth a three-part
test for the validity of governmental practices under the
establishment of religion clause, where (1) the
government involvement with religious activity in the
case at hand is pervasive, to the point of creating a
state-sponsored and state-directed religious exercise in a
public school, and (2) thus, controlling precedents as they
relate to prayer and religious exercise in primary and
secondary public schools compel the holding--without
reference to the general constitutional framework by
which public schools' efforts to accommodate religion are
measured--that the city's policy is unconstitutional.
(Scalia, J., Rehnquist, Ch. J., and White and Thomas, JJ.,
dissented in part from this holding.)

[***LEdHN6]

CONSTITUTIONAL LAW §961

religion clauses --

Headnote:[6]

The principle that government may accommodate the
free exercise of religion does not supersede the
fundamental limitations imposed by the establishment of
religion clause of the Federal Constitution's First
Amendment.

[***LEdHN7]
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CONSTITUTIONAL LAW §961

religion -- establishment -- free exercise -- coercion
--

Headnote:[7A][7B][7C][7D]

The Federal Constitution guarantees that government
may not coerce anyone to support or participate in
religion or its exercise, or otherwise act in a way which
establishes a state religion or religious faith, or tends to
do so; the Constitution's religion clauses mean that
religious beliefs and religious expression are too precious
to be either proscribed or prescribed by the state; the
design of the Constitution is that preservation and
transmission of religious beliefs and worship is a
responsibility and a choice committed to the private
sphere, which itself is promised freedom to pursue that
mission; it is a tenet of the Constitution's First
Amendment that the state cannot require one of its
citizens to forfeit his or her rights and benefits as the
price of resisting conformance to state-sponsored
religious practice; the government may no more use
social pressure to enforce religious orthodoxy than it may
use more direct means.

[***LEdHN8]

CONSTITUTIONAL LAW §964

establishment of religion -- public schools -- prayers
at graduation --

Headnote:[8A][8B][8C]

Public school graduation prayers bear the imprint of
the state, for purposes of the establishment of religion
clause of the Federal Constitution's First Amendment,
where the school's principal (1) decides that an
invocation and a benediction should be given, (2) chooses
the religious participant, and (3) provides the participant
with a pamphlet of guidelines for prayers on civic
occasions and advises the participant that the prayers
should be nonsectarian. (Scalia, J., Rehnquist, Ch. J., and
White and Thomas, JJ., dissented from this holding.)

[***LEdHN9]

CONSTITUTIONAL LAW §964

religion -- public schools -- prayers at graduation --
divisiveness --

Headnote:[9]

Although neither the existence nor the potential of
divisiveness necessarily invalidates a state's attempts to
accommodate religion in all cases, the potential for
divisiveness over the choice of a particular member of the
clergy to conduct prayers at a public secondary school
graduation is of particular relevance for purposes of the
establishment of religion clause of the Federal
Constitution's First Amendment, given that such potential
for divisiveness centers around an overt religious exercise
in a secondary school environment, where subtle coercive
pressures exist and where a student has no real alternative
which would allow the student to avoid the fact or
appearance of participation. (Scalia, J., Rehnquist, Ch. J.,
and White and Thomas, JJ., dissented in part from this
holding.)

[***LEdHN10]

CONSTITUTIONAL LAW §961

establishment of religion -- government-sponsored
prayer --

Headnote:[10A][10B]

It is no part of the business of government to
compose official prayers for any group of the American
people to recite as a part of a religious program carried on
by government; though the Federal Constitution's First
Amendment does not allow the government to stifle
prayers which aspire to the advancement of the sense of
community and purpose sought by all decent societies,
neither does the First Amendment permit the government
to undertake that task for itself.

[***LEdHN11]

CONSTITUTIONAL LAW §964

establishment of religion -- public schools -- prayers
at graduation -- nonsectarianism --

Headnote:[11]

With respect to an invocation and benediction by a
member of the clergy at a public secondary school
graduation, the fact that directions given by the school for
the content of the prayers are a good-faith attempt to
make the prayers acceptable to most persons, by insuring
that the sectarianism which is so often the flashpoint for
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religious animosity be removed from the graduation
ceremony, does not resolve the question of the
legitimacy, under the establishment of religion clause of
the Federal Constitution's First Amendment, of the
school's undertaking such an enterprise at all.

[***LEdHN12]

CONSTITUTIONAL LAW §964

prayer in public schools --

Headnote:[12]

Under the establishment of religion clause of the
Federal Constitution's First Amendment, public school
officials are not permitted to assist in composing prayers
as an incident to a formal exercise for their students.

[***LEdHN13]

CONSTITUTIONAL LAW §961

establishment of civic religion --

Headnote:[13]

Government may not establish an official or civic
religion as a means of avoiding the establishment of a
religion with more specific creeds, given that the central
meaning of the religion clauses of the Federal
Constitution's First Amendment is that all creeds must be
tolerated and none favored.

[***LEdHN14]

CONSTITUTIONAL LAW §926

First Amendment -- speech and religion clauses
compared --

Headnote:[14]

The Federal Constitution's First Amendment protects
speech and religion by quite different mechanisms, in that
(1) speech is protected by insuring its full expression
even when the government participates, for the very
object of some of the most important speech is to
persuade the government to adopt an idea as its own, but
(2) although the First Amendment's free exercise of
religion clause embraces a freedom of conscience and
worship that has close parallels in the First Amendment's
speech provisions, the First Amendment's establishment

of religion clause is a specific prohibition, with no precise
counterpart in the speech provisions, on forms of state
intervention in religious affairs.

[***LEdHN15]

CONSTITUTIONAL LAW §963

First Amendment -- religion -- public schools --

Headnote:[15]

For purposes of the Federal Constitution's First
Amendment, there are heightened concerns with
protecting freedom of conscience from subtle coercive
pressure in the elementary and secondary public schools,
because what to most believers may seem nothing more
than a reasonable request that the nonbeliever respect
their religious practices may, in a school context, appear
to the nonbeliever or dissenter to be an attempt to employ
the machinery of the state to enforce a religious
orthodoxy.

[***LEdHN16]

CONSTITUTIONAL LAW §964

establishment of religion -- public schools -- prayers
at graduation -- extent of injury --

Headnote:[16]

Although the delivery of an invocation and
benediction by a member of the clergy at a public
secondary school graduation is a brief exercise, during
which individuals can concentrate on joining the message
of the exercise, meditate on their own religion, or let their
minds wander, such prayers are not of a de minimis
character for purposes of the establishment of religion
clause of the Federal Constitution's First Amendment,
given that (1) the intrusion of such a religious exercise is
greater than the few minutes of time consumed for such
prayers, since--assuming that such prayers are offensive
to a student and a parent who object to them--the
intrusion is both real and, in the secondary school
context, a violation of the objectors' rights under the
establishment of religion clause, and (2) the objectors'
offense or isolation is not lessened where the intrusion is
in the course of promulgating religion that seeks to be
civic or nonsectarian rather than pertaining to one sect.

[***LEdHN17]
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CONSTITUTIONAL LAW §964

establishment of religion -- public schools -- prayers
at graduation -- majority wishes --

Headnote:[17]

The contention that invocation and benedictions
prayers at public secondary school graduations are an
essential part of these ceremonies in that for many
persons, an occasion of this significance lacks meaning if
there is no recognition, however brief, that human
achievements cannot be understood apart from their
spiritual essence is not an interest that suffices--under the
establishment of religion clause of the Federal
Constitution's First Amendment--to exact religious
conformity from a student as the price of attending the
student's own graduation; while in some societies the
wishes of the majority might prevail under such
circumstances, the establishment of religion clause is
addressed to this contingency and rejects such a balance.

[***LEdHN18]

CONSTITUTIONAL LAW §964

establishment of religion -- prayer exercises -- public
school graduation -- opening of legislature --

Headnote:[18]

In determining whether a city's policy of including
invocations and benedictions by members of the clergy at
public school graduations violates the establishment of
religion clause of the Federal Constitution's First
Amendment, the United States Supreme Court will
distinguish prayer in the public school context from a
prayer exercise at the opening of a session of a state
legislature, given that (1) the atmosphere at the opening
of such a session, where adults are free to enter and leave
with little comment and for any number of reasons,
cannot compare with the constraining potential of the one
school event that is most important for the student to
attend, and (2) thus, the influence and force of a formal
exercise in a school graduation are far greater than the
prayer exercise at the opening of a legislative session.
(Scalia, J., Rehnquist, Ch. J., and White and Thomas, JJ.,
dissented from this holding.)

[***LEdHN19]

CONSTITUTIONAL LAW §961

First Amendment -- religion -- permitted state
practices --

Headnote:[19A][19B][19C]

Not every state action implicating religion is invalid
if one or a few citizens find such an action offensive; the
Federal Constitution's First Amendment does not prohibit
practices which, by any realistic measure, create none of
the dangers which the First Amendment is designed to
prevent and which do not so directly or substantially
involve the state in religious exercises or in the favoring
of religion as to have meaningful and practical impact; a
relentless and all-pervasive attempt to exclude religion
from every aspect of public life could itself become
inconsistent with the Constitution.

SYLLABUS

Principals of public middle and high schools in
Providence, Rhode Island, are permitted to invite
members of the clergy to give invocations and
benedictions at their schools' graduation ceremonies.
Petitioner Lee, a middle school principal, invited a rabbi
to offer such prayers at the graduation ceremony for
Deborah Weisman's class, gave the rabbi a pamphlet
containing guidelines for the composition of public
prayers at civic ceremonies, and advised him that the
prayers should be nonsectarian. Shortly before the
ceremony, the District Court denied the motion of
respondent Weisman, Deborah's father, for a temporary
restraining order to prohibit school officials from
including the prayers in the ceremony. Deborah and her
family attended the ceremony, and the prayers were
recited. Subsequently, Weisman sought a permanent
injunction barring Lee and other petitioners, various
Providence public school officials, from inviting clergy to
deliver invocations and benedictions at future
graduations. It appears likely that such prayers will be
conducted at Deborah's high school graduation. The
District Court enjoined petitioners from continuing the
practice at issue on the ground that it violated the
Establishment Clause of the First Amendment. The Court
of Appeals affirmed.

Held: Including clergy who offer prayers as part of
an official public school graduation ceremony is
forbidden by the Establishment Clause. Pp. 586-599.

(a) This Court need not revisit the questions of the
definition and scope of the principles governing the
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extent of permitted accommodation by the State for its
citizens' religious beliefs and practices, for the controlling
precedents as they relate to prayer and religious exercise
in primary and secondary public schools compel the
holding here. Thus, the Court will not reconsider its
decision in Lemon v. Kurtzman, 403 U.S. 602, 29 L. Ed.
2d 745, 91 S. Ct. 2105. The principle that government
may accommodate the free exercise of religion does not
supersede the fundamental limitations imposed by the
Establishment Clause, which guarantees at a minimum
that a government may not coerce anyone to support or
participate in religion or its exercise, or otherwise act in a
way which "establishes a [state] religion or religious
faith, or tends to do so." Lynch v. Donnelly, 465 U.S. 668,
678, 79 L. Ed. 2d 604, 104 S. Ct. 1355. Pp. 586-587.

(b) State officials here direct the performance of a
formal religious exercise at secondary schools'
promotional and graduation ceremonies. Lee's decision
that prayers should be given and his selection of the
religious participant are choices attributable to the State.
Moreover, through the pamphlet and his advice that the
prayers be nonsectarian, he directed and controlled the
prayers' content. That the directions may have been given
in a good-faith attempt to make the prayers acceptable to
most persons does not resolve the dilemma caused by the
school's involvement, since the government may not
establish an official or civic religion as a means of
avoiding the establishment of a religion with more
specific creeds. Pp. 587-590.

(c) The Establishment Clause was inspired by the
lesson that in the hands of government what might begin
as a tolerant expression of religious views may end in a
policy to indoctrinate and coerce. Prayer exercises in
elementary and secondary schools carry a particular risk
of indirect coercion. Engel v. Vitale, 370 U.S. 421, 8 L.
Ed. 2d 601, 82 S. Ct. 1261; School Dist. of Abington v.
Schempp, 374 U.S. 203, 10 L. Ed. 2d 844, 83 S. Ct. 1560.
The school district's supervision and control of a high
school graduation ceremony places subtle and indirect
public and peer pressure on attending students to stand as
a group or maintain respectful silence during the
invocation and benediction. A reasonable dissenter of
high school age could believe that standing or remaining
silent signified her own participation in, or approval of,
the group exercise, rather than her respect for it. And the
State may not place the student dissenter in the dilemma
of participating or protesting. Since adolescents are often
susceptible to peer pressure, especially in matters of

social convention, the State may no more use social
pressure to enforce orthodoxy than it may use direct
means. The embarrassment and intrusion of the religious
exercise cannot be refuted by arguing that the prayers are
of a de minimis character, since that is an affront to the
rabbi and those for whom the prayers have meaning, and
since any intrusion was both real and a violation of the
objectors' rights. Pp. 590-594.

(d) Petitioners' argument that the option of not
attending the ceremony excuses any inducement or
coercion in the ceremony itself is rejected. In this society,
high school graduation is one of life's most significant
occasions, and a student is not free to absent herself from
the exercise in any real sense of the term "voluntary."
Also not dispositive is the contention that prayers are an
essential part of these ceremonies because for many
persons the occasion would lack meaning without the
recognition that human achievements cannot be
understood apart from their spiritual essence. This
position fails to acknowledge that what for many was a
spiritual imperative was for the Weismans religious
conformance compelled by the State. It also gives
insufficient recognition to the real conflict of conscience
faced by a student who would have to choose whether to
miss graduation or conform to the state-sponsored
practice, in an environment where the risk of compulsion
is especially high. Pp. 594-596.

(e) Inherent differences between the public school
system and a session of a state legislature distinguish this
case from Marsh v. Chambers, 463 U.S. 783, 77 L. Ed. 2d
1019, 103 S. Ct. 3330, which condoned a prayer exercise.
The atmosphere at a state legislature's opening, where
adults are free to enter and leave with little comment and
for any number of reasons, cannot compare with the
constraining potential of the one school event most
important for the student to attend. Pp. 596-598.

COUNSEL: Charles J. Cooper argued the cause for
petitioners. With him on the briefs were Michael A.
Carvin, Peter J. Ferrara, Robert J. Cynkar, Joseph A.
Rotella, and Jay Alan Sekulow.

Solicitor General Starr argued the cause for the United
States as amicus curiae urging reversal. With him on the
brief were Assistant Attorney General Gerson, Deputy
Solicitor General Roberts, Deputy Assistant Attorney
General McGinnis, and Richard H. Seamon.

Sandra A. Blanding argued the cause for respondent.
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With her on the brief were Steven R. Shapiro and John A.
Powell. *

* Briefs of amici curiae urging reversal were
filed for the Board of Education of Alpine School
District by Brinton R. Burbidge and Merrill F.
Nelson; for the Christian Legal Society et al. by
Edward McGlynn Gaffney, Michael J. Woodruff,
Samuel E. Ericsson, and Forest D. Montgomery;
for the Clarendon Foundation by Kemp R.
Harshman and Ronald D. Maines; for Concerned
Women for America et al. by James Matthew
Henderson, Sr., Jordan Lorence, Mark N.
Troobnick, and Thomas Patrick Monaghan; for
Focus on the Family et al. by Stephen H.
Galebach and Laura D. Millman; for the Liberty
Counsel by Mathew D. Staver; for the National
Jewish Commission on Law and Public Affairs by
Nathan Lewin and Dennis Rapps; for the National
Legal Foundation by Robert K. Skolrood and
Brian M. McCormick; for the Rutherford Institute
et al. by John W. Whitehead, Alexis I. Crow, A.
Eric Johnston, Stephen E. Hurst, Joseph Secola,
Thomas S. Neuberger, J. Brian Heller, Amy
Dougherty, David Melton, Thomas W. Strahan,
Robert R. Melnick, William Bonner, Larry Crain,
W. Charles Bundren, and James Knicely; for
Specialty Research Associates, Inc., et al. by
Jordan Lorence; for the Southern Baptist
Convention Christian Life Commission by
Michael K. Whitehead and James M. Smart, Jr.;
and for the United States Catholic Conference by
Mark E. Chopko and Phillip H. Harris.

Briefs of amici curiae urging affirmance were
filed for Americans for Religious Liberty by
Ronald A. Lindsay; and for the American Jewish
Congress et al. by Douglas Laycock.

Briefs of amici curiae were filed for the State
of Delaware by Charles M. Oberly III, Attorney
General of Delaware, Michael F. Foster, Solicitor
General, David S. Swayze, and David B. Ripsom;
for the Council on Religious Freedom et al. by
Lee Boothby, Robert W. Nixon, Walter E.
Carson, and Rolland Truman; for the Institute in
Basic Life Principles by Joe Reynolds; for the
National Coalition for Public Education and
Religious Liberty et al. by David B. Isbell and T.
Jeremy Gunn; and for the National School Boards

Association by Gwendolyn H. Gregory, August
W. Steinhilber, and Thomas A. Shannon.

JUDGES: KENNEDY, J., delivered the opinion of the
Court, in which BLACKMUN, STEVENS, O'CONNOR,
and SOUTER, JJ., joined. BLACKMUN, J., post, p. 599,
and SOUTER, J., post, p. 609, filed concurring opinions,
in which STEVENS and O'CONNOR, JJ., joined.
SCALIA, J., filed a dissenting opinion, in which
REHNQUIST, C. J., and WHITE and THOMAS, JJ.,
joined, post, p. 631.

OPINION BY: JUSTICE KENNEDY

OPINION

[*580] [***476] [**2652] JUSTICE KENNEDY
delivered the opinion of the Court.

[***LEdHR1A] [1A] [***LEdHR2] [2]School
principals in the public school system of the city of
Providence, Rhode Island, are permitted to invite
members of the clergy to offer invocation and
benediction prayers as part of the formal graduation
ceremonies for middle schools and for high schools. The
question before us is whether including clerical members
who offer prayers as part of the official school graduation
ceremony is consistent with the Religion Clauses of the
First Amendment, provisions the Fourteenth Amendment
makes applicable with full force to the States and their
school districts.

[*581] [***477] I

A

Deborah Weisman graduated from Nathan Bishop
Middle School, a public school in Providence, at a formal
ceremony in June 1989. She was about 14 years old. For
many years it has been the policy of the Providence
School Committee and the Superintendent of Schools to
permit principals to invite members of the clergy to give
invocations and benedictions at middle school and high
school graduations. Many, but not all, of the principals
elected to include prayers as part of the graduation
ceremonies. Acting for himself and his daughter,
Deborah's father, Daniel Weisman, objected to any
prayers at Deborah's middle school graduation, but to no
avail. The school principal, petitioner Robert E. Lee,
invited a rabbi to deliver prayers at the graduation
exercises for Deborah's class. Rabbi Leslie Gutterman, of
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the Temple Beth El in Providence, accepted.

It has been the custom of Providence school officials
to provide invited clergy with a pamphlet entitled
"Guidelines for Civic Occasions," prepared by the
National Conference of Christians and Jews. The
Guidelines recommend that public prayers at
nonsectarian civic ceremonies be composed with
"inclusiveness and sensitivity," though they acknowledge
that "prayer of any kind may be inappropriate on some
civic occasions." App. 20-21. The principal gave Rabbi
Gutterman the pamphlet before the graduation and
advised him the invocation and benediction should be
nonsectarian. Agreed Statement of Facts P17, id., at 13.

Rabbi Gutterman's prayers were as follows:

"INVOCATION

"God of the Free, Hope of the Brave:

"For the legacy of America where
diversity is celebrated and the rights of
minorities are protected, we [*582] thank
You. May these young men and women
grow up to enrich it.

"For the liberty of America, we thank
You. May these new graduates grow up to
guard it.

"For the political process of America
in which all its citizens may participate,
for its court system where all may seek
justice we thank You. May those we honor
this morning always turn to it in trust.

" [**2653] For the destiny of
America we thank You. May the graduates
of Nathan Bishop Middle School so live
that they might help to share it.

"May our aspirations for our country
and for these young people, who are our
hope for the future, be richly fulfilled.

AMEN"

"BENEDICTION

"O God, we are grateful to You for
having endowed us with the capacity for

learning which we have celebrated on this
joyous commencement.

"Happy families give thanks for
seeing their children achieve an important
milestone. Send Your blessings upon the
teachers and administrators who helped
prepare them.

"The graduates now need [***478]
strength and guidance for the future, help
them to understand that we are not
complete with academic knowledge alone.
We must each strive to fulfill what You
require of us all: To do justly, to love
mercy, to walk humbly.

"We give thanks to You, Lord, for
keeping us alive, sustaining us and
allowing us to reach this special, happy
occasion.

AMEN"

Id., at 22-23.

[*583] The record in this case is sparse in many
respects, and we are unfamiliar with any fixed custom or
practice at middle school graduations, referred to by the
school district as "promotional exercises." We are not so
constrained with reference to high schools, however.
High school graduations are such an integral part of
American cultural life that we can with confidence
describe their customary features, confirmed by aspects
of the record and by the parties' representations at oral
argument. In the Providence school system, most high
school graduation ceremonies are conducted away from
the school, while most middle school ceremonies are held
on school premises. Classical High School, which
Deborah now attends, has conducted its graduation
ceremonies on school premises. Agreed Statement of
Facts P37, id., at 17. The parties stipulate that attendance
at graduation ceremonies is voluntary. Agreed Statement
of Facts P41, id., at 18. The graduating students enter as a
group in a processional, subject to the direction of
teachers and school officials, and sit together, apart from
their families. We assume the clergy's participation in any
high school graduation exercise would be about what it
was at Deborah's middle school ceremony. There the
students stood for the Pledge of Allegiance and remained
standing during the rabbi's prayers. Tr. of Oral Arg. 38.
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Even on the assumption that there was a respectful
moment of silence both before and after the prayers, the
rabbi's two presentations must not have extended much
beyond a minute each, if that. We do not know whether
he remained on stage during the whole ceremony, or
whether the students received individual diplomas on
stage, or if he helped to congratulate them.

The school board (and the United States, which
supports it as amicus curiae) argued that these short
prayers and others like them at graduation exercises are
of profound meaning to many students and parents
throughout this country who consider that due respect and
acknowledgment for divine guidance and for the deepest
spiritual aspirations of [*584] our people ought to be
expressed at an event as important in life as a graduation.
We assume this to be so in addressing the difficult case
now before us, for the significance of the prayers lies also
at the heart of Daniel and Deborah Weisman's case.

B

[***LEdHR3] [3]Deborah's graduation was held on
the premises of Nathan Bishop Middle School on June
29, 1989. Four days before the ceremony, Daniel
Weisman, in his individual capacity as a Providence
taxpayer and as next friend of Deborah, sought a
temporary restraining [**2654] order in the United
States District Court for the District of Rhode Island to
prohibit school officials from including an [***479]
invocation or benediction in the graduation ceremony.
The court denied the motion for lack of adequate time to
consider it. Deborah and her family attended the
graduation, where the prayers were recited. In July 1989,
Daniel Weisman filed an amended complaint seeking a
permanent injunction barring petitioners, various officials
of the Providence public schools, from inviting the clergy
to deliver invocations and benedictions at future
graduations. We find it unnecessary to address Daniel
Weisman's taxpayer standing, for a live and justiciable
controversy is before us. Deborah Weisman is enrolled as
a student at Classical High School in Providence and
from the record it appears likely, if not certain, that an
invocation and benediction will be conducted at her high
school graduation. Agreed Statement of Facts P38, App.
17.

The case was submitted on stipulated facts. The
District Court held that petitioners' practice of including
invocations and benedictions in public school graduations
violated the Establishment Clause of the First

Amendment, and it enjoined petitioners from continuing
the practice. 728 F. Supp. 68 (1990). The court applied
the three-part Establishment Clause test set forth in
Lemon v. Kurtzman, 403 U.S. 602, 29 L. Ed. 2d 745, 91
S. Ct. 2105 (1971). Under that test as described in our
past cases, to satisfy the Establishment Clause a
governmental [*585] practice must (1) reflect a clearly
secular purpose; (2) have a primary effect that neither
advances nor inhibits religion; and (3) avoid excessive
government entanglement with religion. Committee for
Public Ed. & Religious Liberty v. Nyquist, 413 U.S. 756,
773, 37 L. Ed. 2d 948, 93 S. Ct. 2955 (1973). The District
Court held that petitioners' actions violated the second
part of the test, and so did not address either the first or
the third. The court decided, based on its reading of our
precedents, that the effects test of Lemon is violated
whenever government action "creates an identification of
the state with a religion, or with religion in general," 728
F. Supp. at 71, or when "the effect of the governmental
action is to endorse one religion over another, or to
endorse religion in general." Id., at 72. The court
determined that the practice of including invocations and
benedictions, even so-called nonsectarian ones, in public
school graduations creates an identification of
governmental power with religious practice, endorses
religion, and violates the Establishment Clause. In so
holding the court expressed the determination not to
follow Stein v. Plainwell Community Schools, 822 F.2d
1406 (1987), in which the Court of Appeals for the Sixth
Circuit, relying on our decision in Marsh v. Chambers,
463 U.S. 783, 77 L. Ed. 2d 1019, 103 S. Ct. 3330 (1983),
held that benedictions and invocations at public school
graduations are not always unconstitutional. In Marsh we
upheld the constitutionality of the Nebraska State
Legislature's practice of opening each of its sessions with
a prayer offered by a chaplain paid out of public funds.
The District Court in this case disagreed with the Sixth
Circuit's reasoning because it believed that Marsh was a
narrow decision, "limited to the unique situation of
legislative prayer," and did not have any relevance to
school prayer cases. 728 F. Supp. at 74.

On appeal, the United States Court of Appeals for
the First Circuit [***480] affirmed. The majority
opinion by Judge Torruella adopted the opinion of the
District Court. 908 F.2d 1090 (1990). Judge Bownes
joined the majority, but wrote a separate concurring
opinion in which he decided that the [*586] practices
challenged here violated all three parts of the Lemon test.
Judge Bownes went on to agree with the District Court
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that Marsh had no application to school prayer cases and
that the Stein decision was flawed. He concluded by
suggesting that under Establishment Clause rules no
prayer, even one excluding any mention of the Deity,
could be offered at a public school graduation ceremony.
908 F.2d at 1090-1097. [**2655] Judge Campbell
dissented, on the basis of Marsh and Stein. He reasoned
that if the prayers delivered were nonsectarian, and if
school officials ensured that persons representing a
variety of beliefs and ethical systems were invited to
present invocations and benedictions, there was no
violation of the Establishment Clause. 908 F.2d at 1099.
We granted certiorari, 499 U.S. 918 (1991), and now
affirm.

II

[***LEdHR1B] [1B] [***LEdHR4A] [4A]These
dominant facts mark and control the confines of our
decision: State officials direct the performance of a
formal religious exercise at promotional and graduation
ceremonies for secondary schools. Even for those
students who object to the religious exercise, their
attendance and participation in the state-sponsored
religious activity are in a fair and real sense obligatory,
though the school district does not require attendance as a
condition for receipt of the diploma.

[***LEdHR1C] [1C] [***LEdHR5] [5]This case does
not require us to revisit the difficult questions dividing us
in recent cases, questions of the definition and full scope
of the principles governing the extent of permitted
accommodation by the State for the religious beliefs and
practices of many of its citizens. See County of Allegheny
v. American Civil Liberties Union, Greater Pittsburgh
Chapter, 492 U.S. 573, 106 L. Ed. 2d 472, 109 S. Ct.
3086 (1989); Wallace v. Jaffree, 472 U.S. 38, 86 L. Ed.
2d 29, 105 S. Ct. 2479 (1985); Lynch v. Donnelly, 465
U.S. 668, 79 L. Ed. 2d 604, 104 S. Ct. 1355 (1984). For
without reference to those principles in other contexts,
the controlling precedents as they relate to prayer and
religious exercise in primary and secondary public
schools compel the holding here that the policy of the city
of Providence is an [*587] unconstitutional one. We can
decide the case without reconsidering the general
constitutional framework by which public schools' efforts
to accommodate religion are measured. Thus we do not
accept the invitation of petitioners and amicus the United
States to reconsider our decision in Lemon v. Kurtzman,
supra. The government involvement with religious

activity in this case is pervasive, to the point of creating a
state-sponsored and state-directed religious exercise in a
public school. Conducting this formal religious
observance conflicts with settled rules pertaining to
prayer exercises for students, and that suffices to
determine the question before us.

[***LEdHR1D] [1D] [***LEdHR6] [6]
[***LEdHR7A] [7A]The principle that government may
accommodate the free exercise of religion does not
supersede the fundamental limitations imposed by the
Establishment Clause. It is beyond dispute that, at a
minimum, the Constitution guarantees that government
may not coerce [***481] anyone to support or
participate in religion or its exercise, or otherwise act in a
way which "establishes a [state] religion or religious
faith, or tends to do so." Lynch, supra, at 678; see also
County of Allegheny, supra, at 591, quoting Everson v.
Board of Ed. of Ewing, 330 U.S. 1, 15-16, 91 L. Ed. 711,
67 S. Ct. 504 (1947).The State's involvement in the
school prayers challenged today violates these central
principles.

[***LEdHR8A] [8A]That involvement is as
troubling as it is undenied. A school official, the
principal, decided that an invocation and a benediction
should be given; this is a choice attributable to the State,
and from a constitutional perspective it is as if a state
statute decreed that the prayers must occur. The principal
chose the religious participant, here a rabbi, and that
choice is also attributable to the State. The reason for the
choice of a rabbi is not disclosed by the record, but the
potential for divisiveness over the choice of a particular
member of the clergy to conduct the ceremony is
apparent.

[***LEdHR9] [9]Divisiveness, of course, can
attend any state decision respecting religions, and neither
its existence nor its potential [*588] necessarily
invalidates the State's attempts [**2656] to
accommodate religion in all cases. The potential for
divisiveness is of particular relevance here though,
because it centers around an overt religious exercise in a
secondary school environment where, as we discuss
below, see infra, 505 U.S. at 593-594, subtle coercive
pressures exist and where the student had no real
alternative which would have allowed her to avoid the
fact or appearance of participation.

[***LEdHR8B] [8B] [***LEdHR10A] [10A]The
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State's role did not end with the decision to include a
prayer and with the choice of a clergyman. Principal Lee
provided Rabbi Gutterman with a copy of the "Guidelines
for Civic Occasions," and advised him that his prayers
should be nonsectarian. Through these means the
principal directed and controlled the content of the
prayers. Even if the only sanction for ignoring the
instructions were that the rabbi would not be invited
back, we think no religious representative who valued his
or her continued reputation and effectiveness in the
community would incur the State's displeasure in this
regard. It is a cornerstone principle of our Establishment
Clause jurisprudence that "it is no part of the business of
government to compose official prayers for any group of
the American people to recite as a part of a religious
program carried on by government," Engel v. Vitale, 370
U.S. 421, 425, 8 L. Ed. 2d 601, 82 S. Ct. 1261 (1962), and
that is what the school officials attempted to do.

[***LEdHR11] [11]Petitioners argue, and we find
nothing in the case to refute it, that the directions for the
content of the prayers were a good-faith attempt by the
school to ensure that the sectarianism which is so often
the flashpoint for religious animosity be removed from
the graduation ceremony. The concern is understandable,
as a prayer which uses ideas or images identified with a
particular religion may foster a different sort of sectarian
rivalry than an invocation or benediction in terms more
neutral. The school's explanation, however, does not
resolve the dilemma caused by its participation. The
question is not the good faith of the [***482] school in
attempting to make [*589] the prayer acceptable to most
persons, but the legitimacy of its undertaking that
enterprise at all when the object is to produce a prayer to
be used in a formal religious exercise which students, for
all practical purposes, are obliged to attend.

[***LEdHR10B] [10B]We are asked to recognize
the existence of a practice of nonsectarian prayer, prayer
within the embrace of what is known as the
Judeo-Christian tradition, prayer which is more
acceptable than one which, for example, makes explicit
references to the God of Israel, or to Jesus Christ, or to a
patron saint. There may be some support, as an empirical
observation, to the statement of the Court of Appeals for
the Sixth Circuit, picked up by Judge Campbell's dissent
in the Court of Appeals in this case, that there has
emerged in this country a civic religion, one which is
tolerated when sectarian exercises are not. Stein, 822
F.2d at 1409;908 F.2d 1090, 1098-1099 (CA1 1990)

(Campbell, J., dissenting) (case below); see also Note,
Civil Religion and the Establishment Clause, 95 Yale L.
J. 1237 (1986).If common ground can be defined which
permits once conflicting faiths to express the shared
conviction that there is an ethic and a morality which
transcend human invention, the sense of community and
purpose sought by all decent societies might be advanced.
But though the First Amendment does not allow the
government to stifle prayers which aspire to these ends,
neither does it permit the government to undertake that
task for itself.

[***LEdHR7B] [7B]The First Amendment's
Religion Clauses mean that religious beliefs and religious
expression are too precious to be either proscribed or
prescribed by the State. The design of the Constitution is
that preservation and transmission of religious beliefs and
worship is a responsibility and a choice committed to the
private sphere, which itself is promised freedom to
pursue that mission. It must not be forgotten then, that
while concern must be given to define the protection
granted to an objector or a dissenting nonbeliever, these
same Clauses exist to protect religion from government
interference. [*590] [**2657] James Madison, the
principal author of the Bill of Rights, did not rest his
opposition to a religious establishment on the sole ground
of its effect on the minority. A principal ground for his
view was: "Experience witnesseth that ecclesiastical
establishments, instead of maintaining the purity and
efficacy of Religion, have had a contrary operation."
Memorial and Remonstrance Against Religious
Assessments (1785), in 8 Papers of James Madison 301
(W. Rachal, R. Rutland, B. Ripel, & F. Teute eds. 1973).

[***LEdHR12] [12] [***LEdHR13] [13]These
concerns have particular application in the case of school
officials, whose effort to monitor prayer will be perceived
by the students as inducing a participation they might
otherwise reject. Though the efforts of the school
officials in this case to find common ground appear to
have been a good-faith attempt to recognize the common
aspects of religions and not the divisive ones, our
precedents do not permit school officials to assist in
composing prayers as an incident to a formal exercise for
their students. Engel v. Vitale, supra, at 425.And these
same precedents caution us to measure the idea of a
[***483] civic religion against the central meaning of
the Religion Clauses of the First Amendment, which is
that all creeds must be tolerated and none favored. The
suggestion that government may establish an official or
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civic religion as a means of avoiding the establishment of
a religion with more specific creeds strikes us as a
contradiction that cannot be accepted.

[***LEdHR8C] [8C]The degree of school
involvement here made it clear that the graduation
prayers bore the imprint of the State and thus put
school-age children who objected in an untenable
position. We turn our attention now to consider the
position of the students, both those who desired the
prayer and she who did not.

To endure the speech of false ideas or offensive
content and then to counter it is part of learning how to
live in a pluralistic society, a society which insists upon
open discourse towards the end of a tolerant citizenry.
And tolerance [*591] presupposes some mutuality of
obligation. It is argued that our constitutional vision of a
free society requires confidence in our own ability to
accept or reject ideas of which we do not approve, and
that prayer at a high school graduation does nothing more
than offer a choice. By the time they are seniors, high
school students no doubt have been required to attend
classes and assemblies and to complete assignments
exposing them to ideas they find distasteful or immoral or
absurd or all of these. Against this background, students
may consider it an odd measure of justice to be subjected
during the course of their educations to ideas deemed
offensive and irreligious, but to be denied a brief, formal
prayer ceremony that the school offers in return. This
argument cannot prevail, however. It overlooks a
fundamental dynamic of the Constitution.

[***LEdHR14] [14]The First Amendment protects
speech and religion by quite different mechanisms.
Speech is protected by ensuring its full expression even
when the government participates, for the very object of
some of our most important speech is to persuade the
government to adopt an idea as its own. Meese v. Keene,
481 U.S. 465, 480-481, 95 L. Ed. 2d 415, 107 S. Ct. 1862
(1987); see also Keller v. State Bar of California, 496
U.S. 1, 10-11, 110 L. Ed. 2d 1, 110 S. Ct. 2228
(1990);Abood v. Detroit Bd. of Ed., 431 U.S. 209, 52 L.
Ed. 2d 261, 97 S. Ct. 1782 (1977).The method for
protecting freedom of worship and freedom of conscience
in religious matters is quite the reverse. In religious
debate or expression the government is not a prime
participant, for the Framers deemed religious
establishment antithetical to the freedom of all. The Free
Exercise Clause embraces a freedom of conscience and

worship that has close parallels in the speech provisions
of the First Amendment, but the Establishment Clause is
a specific prohibition on forms of state intervention in
religious affairs with no precise counterpart in the speech
provisions. Buckley v. Valeo, 424 U.S. 1, 92-93, 96
[**2658] S. Ct. 612, and n.127, 46 L. Ed. 2d 659 (1976)
(per curiam). The explanation lies in the lesson of history
that was and is the inspiration for the Establishment
Clause, the lesson that in [*592] the hands of
government what might begin as a tolerant expression of
religious views may end in a policy to indoctrinate and
coerce. A state-created orthodoxy puts at grave risk that
freedom of belief and conscience which are the [***484]
sole assurance that religious faith is real, not imposed.

The lessons of the First Amendment are as urgent in
the modern world as in the 18th century when it was
written. One timeless lesson is that if citizens are
subjected to state-sponsored religious exercises, the State
disavows its own duty to guard and respect that sphere of
inviolable conscience and belief which is the mark of a
free people. To compromise that principle today would
be to deny our own tradition and forfeit our standing to
urge others to secure the protections of that tradition for
themselves.

[***LEdHR15] [15]As we have observed before, there
are heightened concerns with protecting freedom of
conscience from subtle coercive pressure in the
elementary and secondary public schools. See, e. g.,
School Dist. of Abington v. Schempp, 374 U.S. 203, 307,
10 L. Ed. 2d 844, 83 S. Ct. 1560 (1963) (Goldberg, J.,
concurring); Edwards v. Aguillard, 482 U.S. 578, 584, 96
L. Ed. 2d 510, 107 S. Ct. 2573 (1987);Board of Ed. of
Westside Community Schools (Dist. 66) v. Mergens, 496
U.S. 226, 261-262, 110 L. Ed. 2d 191, 110 S. Ct. 2356
(1990) (KENNEDY, J., concurring). Our decisions in
Engel v. Vitale, 370 U.S. 421, 8 L. Ed. 2d 601, 82 S. Ct.
1261 (1962), and School Dist. of Abington, supra,
recognize, among other things, that prayer exercises in
public schools carry a particular risk of indirect coercion.
The concern may not be limited to the context of schools,
but it is most pronounced there. See County of Allegheny
v. American Civil Liberties Union, Greater Pittsburgh
Chapter, 492 U.S. at 661 (KENNEDY, J., concurring in
judgment in part and dissenting in part). What to most
believers may seem nothing more than a reasonable
request that the nonbeliever respect their religious
practices, in a school context may appear to the
nonbeliever or dissenter to be an attempt to employ the
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machinery of the State to enforce a religious orthodoxy.

[*593] [***LEdHR1E] [1E]We need not look
beyond the circumstances of this case to see the
phenomenon at work. The undeniable fact is that the
school district's supervision and control of a high school
graduation ceremony places public pressure, as well as
peer pressure, on attending students to stand as a group
or, at least, maintain respectful silence during the
invocation and benediction. This pressure, though subtle
and indirect, can be as real as any overt compulsion. Of
course, in our culture standing or remaining silent can
signify adherence to a view or simple respect for the
views of others. And no doubt some persons who have no
desire to join a prayer have little objection to standing as
a sign of respect for those who do. But for the dissenter
of high school age, who has a reasonable perception that
she is being forced by the State to pray in a manner her
conscience will not allow, the injury is no less real. There
can be no doubt that for many, if not most, of the students
at the graduation, the act of standing or remaining silent
was an expression of participation in the rabbi's prayer.
That was the very point of the religious exercise. It is of
little comfort to a dissenter, then, to be told that for her
the act of standing or remaining in silence signifies mere
respect, rather than participation. What matters is that,
given our social conventions, a reasonable dissenter in
this milieu could believe [***485] that the group
exercise signified her own participation or approval of it.

[***LEdHR1F] [1F] [***LEdHR7C] [7C]Finding
no violation under these circumstances would place
objectors in the dilemma of participating, with all that
implies, or protesting. We do not address whether that
choice is acceptable if the affected citizens are mature
adults, but we think the State [**2659] may not,
consistent with the Establishment Clause, place primary
and secondary school children in this position. Research
in psychology supports the common assumption that
adolescents are often susceptible to pressure from their
peers towards conformity, and that the influence is
strongest in matters of social convention. Brittain,
Adolescent Choices and Parent-Peer Cross-Pressures,
[*594] 28 Am. Sociological Rev. 385 (June 1963);
Clasen & Brown, The Multidimensionality of Peer
Pressure in Adolescence, 14 J. of Youth and Adolescence
451 (Dec. 1985); Brown, Clasen, & Eicher, Perceptions
of Peer Pressure, Peer Conformity Dispositions, and
Self-Reported Behavior Among Adolescents, 22
Developmental Psychology 521 (July 1986). To

recognize that the choice imposed by the State
constitutes an unacceptable constraint only acknowledges
that the government may no more use social pressure to
enforce orthodoxy than it may use more direct means.

[***LEdHR16] [16]The injury caused by the
government's action, and the reason why Daniel and
Deborah Weisman object to it, is that the State, in a
school setting, in effect required participation in a
religious exercise. It is, we concede, a brief exercise
during which the individual can concentrate on joining its
message, meditate on her own religion, or let her mind
wander. But the embarrassment and the intrusion of the
religious exercise cannot be refuted by arguing that these
prayers, and similar ones to be said in the future, are of a
de minimis character. To do so would be an affront to the
rabbi who offered them and to all those for whom the
prayers were an essential and profound recognition of
divine authority. And for the same reason, we think that
the intrusion is greater than the two minutes or so of time
consumed for prayers like these. Assuming, as we must,
that the prayers were offensive to the student and the
parent who now object, the intrusion was both real and, in
the context of a secondary school, a violation of the
objectors' rights. That the intrusion was in the course of
promulgating religion that sought to be civic or
nonsectarian rather than pertaining to one sect does not
lessen the offense or isolation to the objectors. At best it
narrows their number, at worst increases their sense of
isolation and affront. See supra, at 593.

[***LEdHR4B] [4B]There was a stipulation in the
District Court that attendance at graduation and
promotional ceremonies is voluntary. Agreed Statement
of Facts P41, App. 18. Petitioners and [*595] the United
States, as amicus, made this a center point of the case,
arguing that the option of not attending the graduation
excuses any inducement or coercion in the ceremony
itself. The argument lacks all persuasion. Law reaches
past formalism. And to say a teenage student has a real
choice not to attend her high school graduation is
formalistic in the extreme. True, Deborah could elect not
to attend commencement without renouncing her
diploma; but we shall not allow the [***486] case to
turn on this point. Everyone knows that in our society and
in our culture high school graduation is one of life's most
significant occasions. A school rule which excuses
attendance is beside the point. Attendance may not be
required by official decree, yet it is apparent that a
student is not free to absent herself from the graduation
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exercise in any real sense of the term "voluntary," for
absence would require forfeiture of those intangible
benefits which have motivated the student through youth
and all her high school years. Graduation is a time for
family and those closest to the student to celebrate
success and express mutual wishes of gratitude and
respect, all to the end of impressing upon the young
person the role that it is his or her right and duty to
assume in the community and all of its diverse parts.

[***LEdHR17] [17]The importance of the event is
the point the school district and the United States rely
upon to argue that a formal prayer ought to be permitted,
but it becomes one of the principal reasons why their
argument must fail. Their contention, one of considerable
[**2660] force were it not for the constitutional
constraints applied to state action, is that the prayers are
an essential part of these ceremonies because for many
persons an occasion of this significance lacks meaning if
there is no recognition, however brief, that human
achievements cannot be understood apart from their
spiritual essence. We think the Government's position
that this interest suffices to force students to choose
between compliance or forfeiture demonstrates
fundamental inconsistency in its argumentation. It fails to
acknowledge that what for many of [*596] Deborah's
classmates and their parents was a spiritual imperative
was for Daniel and Deborah Weisman religious
conformance compelled by the State. While in some
societies the wishes of the majority might prevail, the
Establishment Clause of the First Amendment is
addressed to this contingency and rejects the balance
urged upon us. The Constitution forbids the State to exact
religious conformity from a student as the price of
attending her own high school graduation. This is the
calculus the Constitution commands.

[***LEdHR1G] [1G] [***LEdHR4C] [4C]
[***LEdHR7D] [7D]The Government's argument gives
insufficient recognition to the real conflict of conscience
faced by the young student. The essence of the
Government's position is that with regard to a civic,
social occasion of this importance it is the objector, not
the majority, who must take unilateral and private action
to avoid compromising religious scruples, hereby electing
to miss the graduation exercise. This turns conventional
First Amendment analysis on its head. It is a tenet of the
First Amendment that the State cannot require one of its
citizens to forfeit his or her rights and benefits as the
price of resisting conformance to state-sponsored

religious practice. To say that a student must remain apart
from the ceremony at the opening invocation and closing
benediction is to risk compelling conformity in an
environment analogous to the classroom setting, where
we have said the risk of compulsion is especially high.
See supra, at 593-594. Just as in Engel v. Vitale, 370 U.S.
at 430, and School Dist. of Abington v. Schempp, 374
U.S. at 224-225, where we found [***487] that
provisions within the challenged legislation permitting a
student to be voluntarily excused from attendance or
participation in the daily prayers did not shield those
practices from invalidation, the fact that attendance at the
graduation ceremonies is voluntary in a legal sense does
not save the religious exercise.

[***LEdHR18] [18]Inherent differences between
the public school system and a session of a state
legislature distinguish this case from Marsh v. Chambers,
463 U.S. 783, 77 L. Ed. 2d 1019, 103 S. Ct. 3330
(1983).The considerations [*597] we have raised in
objection to the invocation and benediction are in many
respects similar to the arguments we considered in
Marsh. But there are also obvious differences. The
atmosphere at the opening of a session of a state
legislature where adults are free to enter and leave with
little comment and for any number of reasons cannot
compare with the constraining potential of the one school
event most important for the student to attend. The
influence and force of a formal exercise in a school
graduation are far greater than the prayer exercise we
condoned in Marsh. The Marsh majority in fact gave
specific recognition to this distinction and placed
particular reliance on it in upholding the prayers at issue
there. 463 U.S. at 792. Today's case is different. At a
high school graduation, teachers and principals must and
do retain a high degree of control over the precise
contents of the program, the speeches, the timing, the
movements, the dress, and the decorum of the students.
Bethel School Dist. No. 403 v. Fraser, 478 U.S. 675, 92
L. Ed. 2d 549, 106 S. Ct. 3159 (1986). In this atmosphere
the state-imposed character of an invocation and
benediction by clergy selected by the school combine to
make the prayer a state-sanctioned religious exercise in
which the student was left with no alternative but to
submit. This is different from Marsh and suffices to make
the religious exercise a First Amendment violation. Our
Establishment Clause [**2661] jurisprudence remains a
delicate and fact-sensitive one, and we cannot accept the
parallel relied upon by petitioners and the United States
between the facts of Marsh and the case now before us.
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Our decisions in Engel v. Vitale, supra, and School Dist.
of Abington v. Schempp, supra, require us to distinguish
the public school context.

[***LEdHR1H] [1H] [***LEdHR19A] [19A]We
do not hold that every state action implicating religion is
invalid if one or a few citizens find it offensive. People
may take offense at all manner of religious as well as
nonreligious messages, but offense alone does not in
every case show a violation. We know too that sometimes
to endure [*598] social isolation or even anger may be
the price of conscience or nonconformity. But, by any
reading of our cases, the conformity required of the
student in this case was too high an exaction to withstand
the test of the Establishment Clause. The prayer exercises
in this case are especially improper because the State has
in every practical sense compelled attendance and
participation in an explicit religious exercise at an event
of singular importance to every student, one the objecting
student had no real alternative to avoid.

[***LEdHR19B] [19B]Our jurisprudence in this
area is of necessity one of line-drawing, of determining at
what point a [***488] dissenter's rights of religious
freedom are infringed by the State.

"The First Amendment does not prohibit
practices which by any realistic measure
create none of the dangers which it is
designed to prevent and which do not so
directly or substantially involve the state
in religious exercises or in the favoring of
religion as to have meaningful and
practical impact. It is of course true that
great consequences can grow from small
beginnings, but the measure of
constitutional adjudication is the ability
and willingness to distinguish between
real threat and mere shadow." School Dist.
of Abington v. Schempp, supra, at 308
(Goldberg, J., concurring).

[***LEdHR1I] [1I] [***LEdHR19C] [19C]Our society
would be less than true to its heritage if it lacked abiding
concern for the values of its young people, and we
acknowledge the profound belief of adherents to many
faiths that there must be a place in the student's life for
precepts of a morality higher even than the law we today
enforce. We express no hostility to those aspirations, nor
would our oath permit us to do so. A relentless and

all-pervasive attempt to exclude religion from every
aspect of public life could itself become inconsistent with
the Constitution. See School Dist. of Abington, supra, at
306 (Goldberg, J., concurring). We recognize that, at
graduation time and throughout the course of the
educational process, there will [*599] be instances when
religious values, religious practices, and religious persons
will have some interaction with the public schools and
their students. See Board of Ed. of Westside Community
Schools (Dist. 66) v. Mergens, 496 U.S. 226, 110 L. Ed.
2d 191, 110 S. Ct. 2356 (1990). But these matters, often
questions of accommodation of religion, are not before
us. The sole question presented is whether a religious
exercise may be conducted at a graduation ceremony in
circumstances where, as we have found, young graduates
who object are induced to conform. No holding by this
Court suggests that a school can persuade or compel a
student to participate in a religious exercise. That is being
done here, and it is forbidden by the Establishment
Clause of the First Amendment.

For the reasons we have stated, the judgment of the
Court of Appeals is

Affirmed.

CONCUR BY: JUSTICE BLACKMUN; JUSTICE
SOUTER

CONCUR

JUSTICE BLACKMUN, with whom JUSTICE
STEVENS and JUSTICE O'CONNOR join, concurring.

Nearly half a century of review and refinement of
Establishment Clause jurisprudence has distilled one
clear understanding: Government may neither promote
nor affiliate itself with any religious doctrine or
organization, nor may it obtrude itself in the internal
[**2662] affairs of any religious institution. The
application of these principles to the present case
mandates the decision reached today by the Court.

I

This Court first reviewed a challenge to state law
under the Establishment Clause in Everson v. Board of
Ed. of Ewing, 330 U.S. 1, 91 L. Ed. 711, [***489] 67 S.
Ct. 504 (1947). 1 Relying on the history of the [*600]
Clause, and the Court's prior analysis, Justice Black
outlined the considerations that have become the
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touchstone of Establishment Clause jurisprudence:
Neither a State nor the Federal Government can pass laws
which aid one religion, aid all religions, or prefer one
religion over another. Neither a State nor the Federal
Government, openly or secretly, can participate in the
affairs of any religious organization and vice versa. 2 "In
the words of Jefferson, the clause [*601] against
establishment of religion by law was intended to erect 'a
wall of separation between church and State.'" Everson,
330 U.S. at 16 (quoting Reynolds v. United States, 98
U.S. 145, 164, 25 L. Ed. 244 (1879)). The dissenters
agreed: "The Amendment's purpose . . . was to create a
complete and permanent separation of the spheres of
religious activity and civil authority by comprehensively
forbidding every form of public aid or support for
religion." 330 U.S. at 31-32 (Rutledge, J., dissenting,
joined by Frankfurter, Jackson, and Burton, JJ.).

1 A few earlier cases involving federal laws
touched on interpretation of the Establishment
Clause. In Reynolds v. United States, 98 U.S. 145,
25 L. Ed. 244 (1879), and Davis v. Beason, 133
U.S. 333, 33 L. Ed. 637, 10 S. Ct. 299 (1890), the
Court considered the Clause in the context of
federal laws prohibiting bigamy. The Court in
Reynolds accepted Thomas Jefferson's letter to the
Danbury Baptist Association "almost as an
authoritative declaration of the scope and effect"
of the First Amendment. 98 U.S. at 164. In that
letter Jefferson penned his famous lines that the
Establishment Clause built "a wall of separation
between church and State." Ibid. Davis considered
that "the first amendment to the Constitution . . .
was intended . . . to prohibit legislation for the
support of any religious tenets, or the modes of
worship of any sect." 133 U.S. at 342. In another
case, Bradfield v. Roberts, 175 U.S. 291, 44 L. Ed.
168, 20 S. Ct. 121 (1899), the Court held that it
did not violate the Establishment Clause for
Congress to construct a hospital building for
caring for poor patients, although the hospital was
managed by sisters of the Roman Catholic
Church. The Court reasoned: "That the influence
of any particular church may be powerful over the
members of a non-sectarian and secular
corporation, incorporated for a certain defined
purpose and with clearly stated powers, is surely
not sufficient to convert such a corporation into a
religious or sectarian body." Id., at 298. Finally,
in 1908 the Court held that "the spirit of the

Constitution" did not prohibit the Indians from
using their money, held by the United States
Government, for religious education. See Quick
Bear v. Leupp, 210 U.S. 50, 81, 52 L. Ed. 954, 28
S. Ct. 690.
2 The Court articulated six examples of
paradigmatic practices that the Establishment
Clause prohibits: "The 'establishment of religion'
clause of the First Amendment means at least this:
Neither a state nor the Federal Government can
set up a church. Neither can pass laws which aid
one religion, aid all religions, or prefer one
religion over another. Neither can force nor
influence a person to go to or to remain away
from church against his will or force him to
profess a belief or disbelief in any religion. No
person can be punished for entertaining or
professing religious beliefs or disbeliefs, for
church attendance or non-attendance. No tax in
any amount, large or small, can be levied to
support any religious activities or institutions,
whatever they may be called, or whatever form
they may adopt to teach or practice religion.
Neither a state nor the Federal Government can,
openly or secretly, participate in the affairs of any
religious organizations or groups and vice versa."
Everson v. Board of Ed. of Ewing, 330 U.S. at 15.

In Engel v. Vitale, 370 U.S. 421, 8 L. Ed. 2d 601, 82
S. Ct. 1261 (1962), the Court considered for the first time
the constitutionality of prayer in a public school. Students
said aloud a short prayer selected by [***490] the State
Board of Regents: "'Almighty God, we acknowledge our
dependence upon Thee, and we beg Thy blessings upon
us, our parents, our teachers and our Country.'" Id., at
422. Justice Black, writing for the Court, again made
clear that the First Amendment forbids the use of the
power or prestige of the government to control, support,
or influence the religious beliefs and [**2663] practices
of the American people. Although the prayer was
"denominationally neutral" and "its observance on the
part of the students [was] voluntary," id., at 430, the
Court found that it violated this essential precept of the
Establishment Clause.

A year later, the Court again invalidated
government-sponsored prayer in public schools in School
Dist. of Abington v. Schempp, 374 U.S. 203, 10 L. Ed. 2d
844, 83 S. Ct. 1560 (1963). In Schempp, the school day
for Baltimore, Maryland, and Abington Township,

Page 17
505 U.S. 577, *600; 112 S. Ct. 2649, **2662;

120 L. Ed. 2d 467, ***489; 1992 U.S. LEXIS 4364

 
INTERVENOR'S EXHIBIT 24



Pennsylvania, students began with a reading from the
Bible, or a recitation of the Lord's Prayer, or both. After a
thorough review of the Court's prior Establishment
Clause cases, the Court concluded:

[*602] "The Establishment Clause has
been directly considered by this Court
eight times in the past score of years and,
with only one Justice dissenting on the
point, it has consistently held that the
clause withdrew all legislative power
respecting religious belief or the
expression thereof. The test may be stated
as follows: what are the purpose and the
primary effect of the enactment? If either
is the advancement or inhibition of
religion, then the enactment exceeds the
scope of legislative power as
circumscribed by the Constitution." Id., at
222.

Because the schools' opening exercises were
government-sponsored religious ceremonies, the Court
found that the primary effect was the advancement of
religion and held, therefore, that the activity violated the
Establishment Clause. Id., at 223-224.

Five years later, the next time the Court considered
whether religious activity in public schools violated the
Establishment Clause, it reiterated the principle that
government "may not aid, foster, or promote one religion
or religious theory against another or even against the
militant opposite." Epperson v. Arkansas, 393 U.S. 97,
104, 21 L. Ed. 2d 228, 89 S. Ct. 266 (1968). "'If [the
purpose or primary effect] is the advancement or
inhibition of religion then the enactment exceeds the
scope of legislative power as circumscribed by the
Constitution.'" Id., at 107 (quoting Schempp, 374 U.S. at
222). Finding that the Arkansas law aided religion by
preventing the teaching of evolution, the Court
invalidated it.

In 1971, Chief Justice Burger reviewed the Court's
past decisions and found: "Three . . . tests may be gleaned
from our cases." Lemon v. Kurtzman, 403 U.S. 602, 612,
29 L. Ed. 2d 745, 91 S. Ct. 2105. In order for a statute to
survive an Establishment Clause challenge, "first, the
statute must have a secular legislative purpose; second,
its principal or primary effect must be one that neither
advances [***491] nor inhibits religion; finally the

statute must not foster an excessive government
entanglement with [*603] religion." Id., at 612-613
(internal quotation marks and citations omitted). 3 After
Lemon, the Court continued to rely on these basic
principles in resolving Establishment Clause disputes. 4

3 The final prong, excessive entanglement, was a
focus of Walz v. Tax Comm'n of New York City,
397 U.S. 664, 674, 25 L. Ed. 2d 697, 90 S. Ct.
1409 (1970), but harkens back to the final
example in Everson: "Neither a state nor the
Federal Government can, openly or secretly,
participate in the affairs of any religious
organizations or groups and vice versa." Everson,
330 U.S. at 16. The discussion in Everson
reflected the Madisonian concern that secular and
religious authorities must not interfere with each
other's respective spheres of choice and influence.
See generally The Complete Madison 298-312 (S.
Padover ed. 1953).
4 Since 1971, the Court has decided 31
Establishment Clause cases. In only one instance,
the decision of Marsh v. Chambers, 463 U.S. 783,
77 L. Ed. 2d 1019, 103 S. Ct. 3330 (1983), has the
Court not rested its decision on the basic
principles described in Lemon. For example, in
the most recent Establishment Clause case, Board
of Ed. of Westside Community Schools (Dist. 66)
v. Mergens, 496 U.S. 226, 110 L. Ed. 2d 191, 110
S. Ct. 2356 (1990), the Court applied the
three-part Lemon analysis to the Equal Access
Act, which made it unlawful for public secondary
schools to deny equal access to any student
wishing to hold religious meetings. Id., at
248-253 (plurality opinion); id., at 262 (Marshall,
J., concurring in judgment). In no case involving
religious activities in public schools has the Court
failed to apply vigorously the Lemon factors.

[**2664] Application of these principles to the
facts of this case is straightforward. There can be "no
doubt" that the "invocation of God's blessings" delivered
at Nathan Bishop Middle School "is a religious activity."
Engel, 370 U.S. at 424. In the words of Engel, the rabbi's
prayer "is a solemn avowal of divine faith and
supplication for the blessings of the Almighty. The
nature of such a prayer has always been religious." Id., at
424-425. The question then is whether the government
has "placed its official stamp of approval" on the prayer.
Id., at 429. As the Court ably demonstrates, when the
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government "composes official prayers," id., at 425,
selects the member of the clergy to deliver the prayer, has
the prayer delivered at a public school event that is
planned, supervised, and given by school officials, and
pressures [*604] students to attend and participate in the
prayer, there can be no doubt that the government is
advancing and promoting religion. 5 As our prior
decisions teach us, it is this that the Constitution
prohibits.

5 In this case, the religious message it promotes
is specifically Judeo-Christian. The phrase in the
benediction: "We must each strive to fulfill what
you require of us all, to do justly, to love mercy,
to walk humbly" obviously was taken from the
Book of the Prophet Micah, ch. 6, v. 8.

II

I join the Court's opinion today because I find
nothing in it inconsistent with the essential precepts of
the Establishment Clause developed in our precedents.
The Court holds that the graduation prayer is
unconstitutional because the State "in effect required
participation in a religious exercise." Ante, 505 U.S. at
594. Although our precedents make clear that proof of
government coercion is not necessary to prove an
Establishment Clause violation, it is sufficient.
Government pressure to participate in a religious
[***492] activity is an obvious indication that the
government is endorsing or promoting religion.

But it is not enough that the government restrain
from compelling religious practices: It must not engage in
them either. See Schempp, 374 U.S. at 305 (Goldberg, J.,
concurring). The Court repeatedly has recognized that a
violation of the Establishment Clause is not predicated on
coercion. See, e. g., id., at 223; id., at 229 (Douglas, J.,
concurring); Wallace v. Jaffree, 472 U.S. 38, 72, 86 L.
Ed. 2d 29, 105 S. Ct. 2479 (1985) (O'CONNOR, J.,
concurring in judgment) ("The decisions [in Engel and
Schempp] acknowledged the coercion implicit under the
statutory schemes, but they expressly turned only on the
fact that the government was sponsoring a manifestly
religious exercise" (citation omitted)); Committee for
Public Ed. & Religious Liberty v. Nyquist, 413 U.S. 756,
786, 37 L. Ed. 2d 948, 93 S. Ct. 2955 (1973) ("Proof of
coercion . . . [is] not a necessary element of any claim
under the Establishment Clause"). The Establishment
Clause proscribes public schools from "conveying or
attempting to convey [*605] a message that religion or a

particular religious belief is favored or preferred,"
County of Allegheny v. American Civil Liberties Union,
Greater Pittsburgh Chapter, 492 U.S. 573, 593, 106 L.
Ed. 2d 472, 109 S. Ct. 3086 (1989) (internal quotation
marks omitted; emphasis in original), even if the schools
do not actually "impose pressure upon a student to
participate in a religious activity." 6 Board of Ed. of
Westside Community Schools (Dist. 66) [**2665] v.
Mergens, 496 U.S. 226, 261, 110 L. Ed. 2d 191, 110 S.
Ct. 2356 (1990) (KENNEDY, J., concurring in part and
concurring in judgment).

6 As a practical matter, of course, anytime the
government endorses a religious belief there will
almost always be some pressure to conform.
"When the power, prestige and financial support
of government is placed behind a particular
religious belief, the indirect coercive pressure
upon religious minorities to conform to the
prevailing officially approved religion is plain."
Engel v. Vitale, 370 U.S. 421, 431, 8 L. Ed. 2d
601, 82 S. Ct. 1261 (1962).

The scope of the Establishment Clause's
prohibitions developed in our case law derives from the
Clause's purposes. The First Amendment encompasses
two distinct guarantees -- the government shall make no
law respecting an establishment of religion or prohibiting
the free exercise thereof -- both with the common
purpose of securing religious liberty. 7 Through vigorous
enforcement of both Clauses, we "promote and assure the
fullest possible scope of religious liberty and tolerance
for all and . . . nurture the conditions which secure the
best hope of attainment of that end." Schempp, 374 U.S.
at 305 (Goldberg, J., concurring).

7 See, e. g., Everson, 330 U.S. at 40 (Rutledge,
J., dissenting) ("'Establishment' and 'free exercise'
were correlative and coextensive ideas,
representing only different facets of the single
great and fundamental freedom"); School Dist. of
Abington v. Schempp, 374 U.S. 203, 227, 10 L.
Ed. 2d 844, 83 S. Ct. 1560 (1963) (Douglas, J.,
concurring); id., at 305 (Goldberg, J., concurring);
Wallace v. Jaffree, 472 U.S. 38, 50, 86 L. Ed. 2d
29, 105 S. Ct. 2479 (1985).

There is no doubt that attempts to aid religion
through government coercion jeopardize freedom of
conscience. Even subtle pressure diminishes the right of
each individual to choose voluntarily what to believe.
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Representative Carroll explained during congressional
debate over the Establishment [*606] Clause: "The
rights [***493] of conscience are, in their nature, of
peculiar delicacy, and will little bear the gentlest touch of
governmental hand." 1 Annals of Cong. 757 (1789).

Our decisions have gone beyond prohibiting
coercion, however, because the Court has recognized that
"the fullest possible scope of religious liberty," Schempp,
374 U.S. at 305 (Goldberg, J., concurring), entails more
than freedom from coercion. The Establishment Clause
protects religious liberty on a grand scale; it is a social
compact that guarantees for generations a democracy and
a strong religious community -- both essential to
safeguarding religious liberty. "Our fathers seem to have
been perfectly sincere in their belief that the members of
the Church would be more patriotic, and the citizens of
the State more religious, by keeping their respective
functions entirely separate." Religious Liberty, in Essays
and Speeches of Jeremiah S. Black 53 (C. Black ed.
1885) (Chief Justice of the Commonwealth of
Pennsylvania). 8

8 See also Engel, 370 U.S. at 431 (The Clause's
"first and most immediate purpose rested on the
belief that a union of government and religion
tends to destroy government and to degrade
religion"); Illinois ex rel. McCollum v. Board of
Ed. of School Dist. No. 71, Champaign Cty., 333
U.S. 203, 212, 92 L. Ed. 649, 68 S. Ct. 461 (1948)
("The First Amendment rests upon the premise
that both religion and government can best work
to achieve their lofty aims if each is left free from
the other within its respective sphere").

The mixing of government and religion can be a
threat to free government, even if no one is forced to
participate. When the government puts its imprimatur on
a particular religion, it conveys a message of exclusion to
all those who do not adhere to the favored beliefs. 9 A
government cannot [*607] be premised on the belief that
all persons are created equal when it asserts that God
prefers some. Only "anguish, hardship and bitter strife"
result "when zealous religious groups struggle with one
another to obtain the Government's stamp of approval."
Engel, 370 U.S. at 429; see also Lemon, 403 U.S. at
622-623; Aguilar v. Felton, 473 U.S. 402, 416, 87 L. Ed.
2d 290, 105 S. Ct. 3232 [**2666] (1985) (Powell, J.,
concurring). 10 Such a struggle can [***494] "strain a
political system to the breaking point." Walz v. Tax

Comm'n of New York City, 397 U.S. 664, 694, 25 L. Ed.
2d 697, 90 S. Ct. 1409 (1970) (opinion of Harlan, J.).

9 "The Establishment Clause is infringed when
the government makes adherence to religion
relevant to a person's standing in the political
community. Direct government action endorsing
religion or a particular religious practice is invalid
under this approach because it sends a message to
nonadherents that they are outsiders, not full
members of the political community, and an
accompanying message to adherents that they are
insiders, favored members of the political
community." Wallace v. Jaffree, 472 U.S. at 69
(O'CONNOR, J., concurring in judgment)
(internal quotation marks omitted).
10 Sigmund Freud expressed it this way: "a
religion, even if it calls itself the religion of love,
must be hard and unloving to those who do not
belong to it." S. Freud, Group Psychology and the
Analysis of the Ego 51 (1922). James Madison
stated the theory even more strongly in his
"Memorial and Remonstrance" against a bill
providing tax funds to religious teachers: "It
degrades from the equal rank of Citizens all those
whose opinions in Religion do not bend to those
of the Legislative authority. Distant as it may be,
in its present form, from the Inquisition it differs
from it only in degree. The one is the first step,
the other the last in the career of intolerance." The
Complete Madison, at 303. Religion has not lost
its power to engender divisiveness. "Of all the
issues the ACLU takes on -- reproductive rights,
discrimination, jail and prison conditions, abuse
of kids in the public schools, police brutality, to
name a few -- by far the most volatile issue is that
of school prayer. Aside from our efforts to abolish
the death penalty, it is the only issue that elicits
death threats." Parish, Graduation Prayer Violates
the Bill of Rights, 4 Utah Bar J. 19 (June/July
1991).

When the government arrogates to itself a role in
religious affairs, it abandons its obligation as guarantor of
democracy. Democracy requires the nourishment of
dialog and dissent, while religious faith puts its trust in an
ultimate divine authority above all human deliberation.
When the government appropriates religious truth, it
"transforms rational debate into theological decree."
Nuechterlein, Note, The Free Exercise Boundaries of
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Permissible Accommodation Under the Establishment
Clause, 99 Yale L. J. 1127, 1131 (1990). Those who
disagree no longer are questioning the policy judgment of
the elected but the rules of a higher authority who is
beyond reproach.

[*608] Madison warned that government officials
who would use religious authority to pursue secular ends
"exceed the commission from which they derive their
authority and are Tyrants. The People who submit to it
are governed by laws made neither by themselves, nor by
an authority derived from them, and are slaves."
Memorial and Remonstrance against Religious
Assessments (1785), in The Complete Madison 300 (S.
Padover ed. 1953). Democratic government will not last
long when proclamation replaces persuasion as the
medium of political exchange.

Likewise, we have recognized that "religion
flourishes in greater purity, without than with the aid of
Government." 11 Id., at 309. To "make room for as wide
a variety of beliefs and creeds as the spiritual needs of
man deem necessary," Zorach v. Clauson, 343 U.S. 306,
313, 96 L. Ed. 954, 72 S. Ct. 679 (1952), the government
must not align itself with any one of them. When the
government favors a particular religion or sect, the
disadvantage to all others is obvious, but even the favored
religion may fear being "tainted . . . with a corrosive
secularism." School Dist. of Grand Rapids v. Ball, 473
U.S. 373, 385, 87 L. Ed. 2d 267, 105 S. Ct. 3216 (1985).
The favored religion may be compromised as political
figures reshape the religion's beliefs for their own
purposes; it may be reformed as government largesse
brings government regulation. 12 Keeping religion in the
hands of private groups minimizes state intrusion on
religious choice and best enables each religion to
"flourish according to the [*609] zeal of its adherents
and the appeal of its dogma." Zorach, 343 U.S. at 313.

11 The view that the Establishment Clause was
primarily a vehicle for protecting churches was
expounded initially by Roger Williams. "Wordly
corruptions . . . might consume the churches if
sturdy fences against the wilderness were not
maintained." M. Howe, The Garden and the
Wilderness 6 (1965).
12 "But when a religion contracts an alliance of
this nature, I do not hesitate to affirm that it
commits the same error as a man who should
sacrifice his future to his present welfare; and in

obtaining a power to which it has no claim, it
risks that authority which is rightfully its own." 1
A. de Tocqueville, Democracy in America 315
(H. Reeve transl. 1900).

It is these understandings and fears that underlie our
Establishment [***495] Clause jurisprudence. [**2667]
We have believed that religious freedom cannot exist in
the absence of a free democratic government, and that
such a government cannot endure when there is fusion
between religion and the political regime. We have
believed that religious freedom cannot thrive in the
absence of a vibrant religious community and that such a
community cannot prosper when it is bound to the
secular. And we have believed that these were the
animating principles behind the adoption of the
Establishment Clause. To that end, our cases have
prohibited government endorsement of religion, its
sponsorship, and active involvement in religion, whether
or not citizens were coerced to conform.

I remain convinced that our jurisprudence is not
misguided, and that it requires the decision reached by
the Court today. Accordingly, I join the Court in
affirming the judgment of the Court of Appeals.

JUSTICE SOUTER, with whom JUSTICE
STEVENS and JUSTICE O'CONNOR join, concurring.

I join the whole of the Court's opinion, and fully
agree that prayers at public school graduation ceremonies
indirectly coerce religious observance. I write separately
nonetheless on two issues of Establishment Clause
analysis that underlie my independent resolution of this
case: whether the Clause applies to governmental
practices that do not favor one religion or denomination
over others, and whether state coercion of religious
conformity, over and above state endorsement of
religious exercise or belief, is a necessary element of an
Establishment Clause violation.

I

Forty-five years ago, this Court announced a basic
principle of constitutional law from which it has not
strayed: the [*610] Establishment Clause forbids not
only state practices that "aid one religion . . . or prefer
one religion over another," but also those that "aid all
religions." Everson v. Board of Ed. of Ewing, 330 U.S. 1,
15, 91 L. Ed. 711, 67 S. Ct. 504 (1947). Today we
reaffirm that principle, holding that the Establishment
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Clause forbids state-sponsored prayers in public school
settings no matter how nondenominational the prayers
may be. In barring the State from sponsoring generically
theistic prayers where it could not sponsor sectarian ones,
we hold true to a line of precedent from which there is no
adequate historical case to depart.

A

Since Everson, we have consistently held the Clause
applicable no less to governmental acts favoring religion
generally than to acts favoring one religion over others. 1

Thus, in Engel v. Vitale, 370 U.S. 421, 8 L. Ed. 2d 601,
82 S. Ct. 1261 (1962), we held that the public schools
may not subject their students to readings of any prayer,
however "denominationally neutral." Id., at 430. More
recently, in Wallace v. Jaffree, 472 U.S. 38, 86 L. Ed. 2d
29, 105 S. Ct. 2479 [***496] (1985), we held that an
Alabama moment-of-silence statute passed for the sole
purpose of "returning voluntary prayer to public schools,"
id., at 57, violated the Establishment Clause even though
it did not encourage students to pray to any particular
deity. We said that "when the underlying principle has
been examined in the crucible of litigation, the Court has
unambiguously concluded that the individual freedom of
conscience protected by the First Amendment embraces
the right to select any religious faith or none at all." Id., at
52-53. This conclusion, we held,

"derives support not only from the
interest in respecting the individual's
freedom of conscience, but also from the
conviction that religious beliefs worthy of
respect are the product of free and
voluntary choice by [**2668] the
faithful, [*611] and from recognition of
the fact that the political interest in
forestalling intolerance extends beyond
intolerance among Christian sects -- or
even intolerance among 'religions' -- to
encompass intolerance of the disbeliever
and the uncertain." Id., at 53-54 (footnotes
omitted).

1 Cf. Larson v. Valente, 456 U.S. 228, 72 L. Ed.
2d 33, 102 S. Ct. 1673 (1982) (subjecting
discrimination against certain religious
organizations to test of strict scrutiny).

Likewise, in Texas Monthly, Inc. v. Bullock, 489 U.S.
1, 103 L. Ed. 2d 1, 109 S. Ct. 890 (1989), we struck down
a state tax exemption benefiting only religious
periodicals; even though the statute in question worked
no discrimination among sects, a majority of the Court
found that its preference for religious publications over
all other kinds "effectively endorses religious belief." Id.,
at 17 (plurality opinion); see id., at 28 (BLACKMUN, J.,
concurring in judgment) ("A statutory preference for the
dissemination of religious ideas offends our most basic
understanding of what the Establishment Clause is all
about and hence is constitutionally intolerable"). And in
Torcaso v. Watkins, 367 U.S. 488, 6 L. Ed. 2d 982, 81 S.
Ct. 1680 (1961), we struck down a provision of the
Maryland Constitution requiring public officials to
declare a "'belief in the existence of God,'" id., at 489,
reasoning that, under the Religion Clauses of the First
Amendment, "neither a State nor the Federal Government
. . . can constitutionally pass laws or impose requirements
which aid all religions as against non-believers . . .," id.,
at 495. See also Epperson v. Arkansas, 393 U.S. 97, 104,
21 L. Ed. 2d 228, 89 S. Ct. 266 (1968) ("The First
Amendment mandates governmental neutrality between
religion and religion, and between religion and
nonreligion"); School Dist. of Abington v. Schempp, 374
U.S. 203, 216, 10 L. Ed. 2d 844, 83 S. Ct. 1560 (1963)
("this Court has rejected unequivocally the contention
that the Establishment Clause forbids only governmental
preference of one religion over another"); id., at 319-320
(Stewart, J., dissenting) (the Clause applies "to each of
us, be he Jew or Agnostic, Christian or Atheist, Buddhist
or Freethinker").

Such is the settled law. Here, as elsewhere, we
should stick to it absent some compelling reason to
discard it. See [*612] Arizona v. Rumsey, 467 U.S. 203,
212, 81 L. Ed. 2d 164, 104 S. Ct. 2305 (1984); Payne v.
Tennessee, 501 U.S. 808, 842, 115 L. Ed. 2d 720, 111 S.
Ct. 2597 (1991) (SOUTER, J., concurring).

[***497] B

Some have challenged this precedent by reading the
Establishment Clause to permit "nonpreferential" state
promotion of religion. The challengers argue that, as
originally understood by the Framers, "the Establishment
Clause did not require government neutrality between
religion and irreligion nor did it prohibit the Federal
Government from providing nondiscriminatory aid to
religion." Wallace, supra, at 106 (REHNQUIST, J.,
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dissenting); see also R. Cord, Separation of Church and
State: Historical Fact and Current Fiction (1988). While a
case has been made for this position, it is not so
convincing as to warrant reconsideration of our settled
law; indeed, I find in the history of the Clause's textual
development a more powerful argument supporting the
Court's jurisprudence following Everson.

When James Madison arrived at the First Congress
with a series of proposals to amend the National
Constitution, one of the provisions read that "the civil
rights of none shall be abridged on account of religious
belief or worship, nor shall any national religion be
established, nor shall the full and equal rights of
conscience be in any manner, or on any pretext,
infringed." 1 Annals of Cong. 434 (1789). Madison's
language did not last long. It was sent to a Select
Committee of the House, which, without explanation,
changed it to read that "no religion shall be established by
law, nor shall the equal rights of conscience be
infringed." Id., at 729. Thence the proposal went to the
Committee of the Whole, which was in turn dissatisfied
[**2669] with the Select Committee's language and
adopted an alternative proposed by Samuel Livermore of
New Hampshire: "Congress shall make no laws touching
religion, or infringing the rights of conscience." See id.,
at 731. Livermore's proposal would have forbidden laws
having anything to do with religion and was thus not
[*613] only far broader than Madison's version, but
broader even than the scope of the Establishment Clause
as we now understand it. See, e. g., Corporation of
Presiding Bishop of Church of Jesus Christ of Latter-day
Saints v. Amos, 483 U.S. 327, 97 L. Ed. 2d 273, 107 S. Ct.
2862 (1987) (upholding legislative exemption of
religious groups from certain obligations under civil
rights laws).

The House rewrote the amendment once more before
sending it to the Senate, this time adopting, without
recorded debate, language derived from a proposal by
Fisher Ames of Massachusetts: "Congress shall make no
law establishing Religion, or prohibiting the free exercise
thereof, nor shall the rights of conscience be infringed." 1
Documentary History of the First Federal Congress of the
United States of America 136 (Senate Journal) (L. de
Pauw ed. 1972); see 1 Annals of Cong. 765 (1789).
Perhaps, on further reflection, the Representatives had
thought Livermore's proposal too expansive, or perhaps,
as one historian has suggested, they had simply worried
that his language would not "satisfy the demands of those

who wanted something said specifically against
establishments of religion." L. Levy, The Establishment
Clause 81 (1986) (hereinafter Levy). We do not know;
what we do know is that the House rejected the Select
Committee's version, which arguably ensured only that
"no religion" enjoyed [***498] an official preference
over others, and deliberately chose instead a prohibition
extending to laws establishing "religion" in general.

The sequence of the Senate's treatment of this House
proposal, and the House's response to the Senate, confirm
that the Framers meant the Establishment Clause's
prohibition to encompass nonpreferential aid to religion.
In September 1789, the Senate considered a number of
provisions that would have permitted such aid, and
ultimately it adopted one of them. First, it briefly
entertained this language: "Congress shall make no law
establishing One Religious Sect or Society in preference
to others, nor shall the rights of conscience be infringed."
See 1 Documentary History, at 151 [*614] (Senate
Journal); id., at 136. After rejecting two minor
amendments to that proposal, see id., at 151, the Senate
dropped it altogether and chose a provision identical to
the House's proposal, but without the clause protecting
the "rights of conscience," ibid. With no record of the
Senate debates, we cannot know what prompted these
changes, but the record does tell us that, six days later,
the Senate went half circle and adopted its narrowest
language yet: "Congress shall make no law establishing
articles of faith or a mode of worship, or prohibiting the
free exercise of religion." Id., at 166. The Senate sent this
proposal to the House along with its versions of the other
constitutional amendments proposed.

Though it accepted much of the Senate's work on the
Bill of Rights, the House rejected the Senate's version of
the Establishment Clause and called for a joint
conference committee, to which the Senate agreed. The
House conferees ultimately won out, persuading the
Senate to accept this as the final text of the Religion
Clauses: "Congress shall make no law respecting an
establishment of religion, or prohibiting the free exercise
thereof." What is remarkable is that, unlike the earliest
House drafts or the final Senate proposal, the prevailing
language is not limited to laws respecting an
establishment of "a religion," "a national religion," "one
religious sect," or specific "articles of faith." 2 The
Framers repeatedly [*615] considered and deliberately
[**2670] rejected such narrow language and instead
extended their prohibition to state support for "religion"
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in general.

2 Some commentators have suggested that by
targeting laws respecting "an" establishment of
religion, the Framers adopted the very
nonpreferentialist position whose much clearer
articulation they repeatedly rejected. See, e. g., R.
Cord, Separation of Church and State 11-12
(1988). Yet the indefinite article before the word
"establishment" is better seen as evidence that the
Clause forbids any kind of establishment,
including a non-preferential one. If the Framers
had wished, for some reason, to use the indefinite
term to achieve a narrow meaning for the Clause,
they could far more aptly have placed it before the
word "religion." See Laycock, "Nonpreferential"
Aid to Religion: A False Claim About Original
Intent, 27 Wm. & Mary L. Rev. 875, 884-885
(1986) (hereinafter Laycock, "Non-preferential"
Aid).

Implicit in their choice is the distinction between
preferential and nonpreferential establishments, which the
weight of evidence suggests the Framers appreciated.
See, e. g., Laycock, "Nonpreferential" Aid 902-906; Levy
91-119. But cf. T. Curry, The First Freedoms 208-222
(1986). Of particular note, the Framers were vividly
familiar with efforts in the Colonies and, later, the States
[***499] to impose general, nondenominational
assessments and other incidents of ostensibly ecumenical
establishments. See generally Levy 1-62. The Virginia
statute for religious freedom, written by Jefferson and
sponsored by Madison, captured the separationist
response to such measures. Condemning all
establishments, however nonpreferentialist, the statute
broadly guaranteed that "no man shall be compelled to
frequent or support any religious worship, place, or
ministry whatsoever," including his own. Act for
Establishing Religious Freedom (1785), in 5 The
Founders' Constitution 84, 85 (P. Kurland & R. Lerner
eds. 1987). Forcing a citizen to support even his own
church would, among other things, deny "the ministry
those temporary rewards, which proceeding from an
approbation of their personal conduct, are an additional
incitement to earnest and unremitting labours for the
instruction of mankind." Id., at 84. In general, Madison
later added, "religion & Govt. will both exist in greater
purity, the less they are mixed together." Letter from J.
Madison to E. Livingston (July 10, 1822), in 5 The
Founders' Constitution, at 105, 106.

What we thus know of the Framers' experience
underscores the observation of one prominent
commentator, that confining the Establishment Clause to
a prohibition on preferential aid "requires a premise that
the Framers were extraordinarily bad drafters -- that they
believed one thing but adopted language that said
something substantially different, and that they did so
after repeatedly attending to the [*616] choice of
language." Laycock, "Nonpreferential" Aid 882-883; see
also County of Allegheny v. American Civil Liberties
Union, Greater Pittsburgh Chapter, 492 U.S. 573,
647-648, 106 L. Ed. 2d 472, 109 S. Ct. 3086 (1989)
(opinion of STEVENS, J.). We must presume, since there
is no conclusive evidence to the contrary, that the
Framers embraced the significance of their textual
judgment. 3 Thus, on balance, history neither contradicts
nor warrants reconsideration of the settled principle that
the Establishment Clause forbids support for religion in
general no less than support for one religion or some.

3 In his dissent in Wallace v. Jaffree, 472 U.S.
38, 86 L. Ed. 2d 29, 105 S. Ct. 2479 (1985), THE
CHIEF JUSTICE rested his nonpreferentialist
interpretation partly on the post-ratification
actions of the early National Government. Aside
from the willingness of some (but not all) early
Presidents to issue ceremonial religious
proclamations, which were at worst trivial
breaches of the Establishment Clause, see infra,
505 U.S. at 630-631, he cited such seemingly
preferential aid as a treaty provision, signed by
Jefferson, authorizing federal subsidization of a
Roman Catholic priest and church for the
Kaskaskia Indians. 472 U.S. at 103. But this
proves too much, for if the Establishment Clause
permits a special appropriation of tax money for
the religious activities of a particular sect, it
forbids virtually nothing. See Laycock,
"Non-preferential" Aid 915. Although evidence of
historical practice can indeed furnish valuable aid
in the interpretation of contemporary language,
acts like the one in question prove only that public
officials, no matter when they serve, can turn a
blind eye to constitutional principle. See infra,
505 U.S. at 626.

[**2671] C

While these considerations are, for me, sufficient to
reject the nonpreferentialist position, one further concern
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animates my judgment. In many contexts, including this
one, non-preferentialism requires some distinction
between "sectarian" religious practices and those that
would [***500] be, by some measure, ecumenical
enough to pass Establishment Clause muster. Simply by
requiring the enquiry, nonpreferentialists invite the courts
to engage in comparative theology. I can hardly imagine
a subject less amenable to the competence [*617] of the
federal judiciary, or more deliberately to be avoided
where possible.

This case is nicely in point. Since the
nonpreferentiality of a prayer must be judged by its text,
JUSTICE BLACKMUN pertinently observes, ante, 505
U.S. at 604, n.5, that Rabbi Gutterman drew his
exhortation "'to do justly, to love mercy, to walk
humbly'" straight from the King James version of Micah,
ch. 6, v. 8. At some undefinable point, the similarities
between a state-sponsored prayer and the sacred text of a
specific religion would so closely identify the former
with the latter that even a nonpreferentialist would have
to concede a breach of the Establishment Clause. And
even if Micah's thought is sufficiently generic for most
believers, it still embodies a straightforwardly theistic
premise, and so does the rabbi's prayer. Many Americans
who consider themselves religious are not theistic; some,
like several of the Framers, are deists who would
question Rabbi Gutterman's plea for divine advancement
of the country's political and moral good. Thus, a
nonpreferentialist who would condemn subjecting public
school graduates to, say, the Anglican liturgy would still
need to explain why the government's preference for
theistic over nontheistic religion is constitutional.

Nor does it solve the problem to say that the State
should promote a "diversity" of religious views; that
position would necessarily compel the government and,
inevitably, the courts to make wholly inappropriate
judgments about the number of religions the State should
sponsor and the relative frequency with which it should
sponsor each. In fact, the prospect would be even worse
than that. As Madison observed in criticizing religious
Presidential proclamations, the practice of sponsoring
religious messages tends, over time, "to narrow the
recommendation to the standard of the predominant sect."
Madison's "Detached Memoranda," 3 Wm. & Mary Q.
534, 561 (E. Fleet ed. 1946) (hereinafter Madison's
"Detached Memoranda"). We have not changed much
since the days of Madison, and the judiciary should not
[*618] willingly enter the political arena to battle the

centripetal force leading from religious pluralism to
official preference for the faith with the most votes.

II

Petitioners rest most of their argument on a theory
that, whether or not the Establishment Clause permits
extensive nonsectarian support for religion, it does not
forbid the state to sponsor affirmations of religious belief
that coerce neither support for religion nor participation
in religious observance. I appreciate the force of some of
the arguments supporting a "coercion" analysis of the
Clause. See generally County of Allegheny, supra, at
655-679 (opinion of KENNEDY, J.); McConnell,
Coercion: The Lost Element of Establishment, 27 Wm. &
Mary L. Rev. 933 (1986). But we could not adopt that
reading without abandoning our settled law, a course that,
in my view, the text of the Clause would not readily
permit. Nor does the extratextual evidence [***501] of
original meaning stand so unequivocally at odds with the
textual premise inherent in existing precedent that we
should fundamentally reconsider our course.

A

Over the years, this Court has declared the invalidity
of many noncoercive state laws and practices conveying a
message of religious endorsement. For example, in
County of [**2672] Allegheny, supra, we forbade the
prominent display of a nativity scene on public property;
without contesting the dissent's observation that the
creche coerced no one into accepting or supporting
whatever message it proclaimed, five Members of the
Court found its display unconstitutional as a state
endorsement of Christianity. Id., at 589-594, 598-602.
Likewise, in Wallace v. Jaffree, 472 U.S. 38, 86 L. Ed. 2d
29, 105 S. Ct. 2479 (1985), we struck down a state law
requiring a moment of silence in public classrooms not
because the statute coerced students to participate in
prayer (for it did not), but because the manner of [*619]
its enactment "conveyed a message of state approval of
prayer activities in the public schools." Id., at 61; see also
id., at 67-84 (O'CONNOR, J., concurring in judgment).
Cf. Engel v. Vitale, 370 U.S. at 431 ("When the power,
prestige and financial support of government is placed
behind a particular religious belief, the indirect coercive
pressure upon religious minorities to conform to the
prevailing officially approved religion is plain. But the
purposes underlying the Establishment Clause go much
further than that").
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In Epperson v. Arkansas, 393 U.S. 97, 21 L. Ed. 2d
228, 89 S. Ct. 266 (1968), we invalidated a state law that
barred the teaching of Darwin's theory of evolution
because, even though the statute obviously did not coerce
anyone to support religion or participate in any religious
practice, it was enacted for a singularly religious purpose.
See also Edwards v. Aguillard, 482 U.S. 578, 593, 96 L.
Ed. 2d 510, 107 S. Ct. 2573 (1987) (statute requiring
instruction in "creation science" "endorses religion in
violation of the First Amendment"). And in School Dist.
of Grand Rapids v. Ball, 473 U.S. 373, 87 L. Ed. 2d 267,
105 S. Ct. 3216 (1985), we invalidated a program
whereby the State sent public school teachers to parochial
schools to instruct students on ostensibly nonreligious
matters; while the scheme clearly did not coerce anyone
to receive or subsidize religious instruction, we held it
invalid because, among other things, "the symbolic union
of church and state inherent in the [program] threatens to
convey a message of state support for religion to students
and to the general public." Id., at 397; see also Texas
Monthly, Inc. v. Bullock, 489 U.S. at 17 (plurality
opinion) (tax exemption benefiting only religious
publications "effectively endorses religious belief"); id.,
at 28 (BLACKMUN, J., concurring in judgment)
(exemption unconstitutional because State "engaged in
preferential support for the communication of religious
messages").

Our precedents may not always have drawn perfectly
straight lines. They simply cannot, however, support the
position that a showing of [***502] coercion is
necessary to a successful Establishment Clause claim.

[*620] B

Like the provisions about "due" process and
"unreasonable" searches and seizures, the constitutional
language forbidding laws "respecting an establishment of
religion" is not pellucid. But virtually everyone
acknowledges that the Clause bans more than formal
establishments of religion in the traditional sense, that is,
massive state support for religion through, among other
means, comprehensive schemes of taxation. See generally
Levy 1-62 (discussing such establishments in the
Colonies and early States). This much follows from the
Framers' explicit rejection of simpler provisions
prohibiting either the establishment of a religion or laws
"establishing religion" in favor of the broader ban on
laws "respecting an establishment of religion." See supra,
at 612-614.

While some argue that the Framers added the word
"respecting" simply to foreclose federal interference with
state establishments of religion, see, e. g., Amar, The Bill
of Rights as a Constitution, 100 Yale L. J. 1131, 1157
(1991), the language sweeps more broadly than that. In
Madison's words, the Clause in its final form forbids
"everything [**2673] like" a national religious
establishment, see Madison's "Detached Memoranda"
558, and, after incorporation, it forbids "everything like"
a state religious establishment. 4 Cf. County of
Allegheny, 492 U.S. at 649 (opinion of STEVENS, J.).
The sweep is broad enough that Madison himself
characterized congressional provisions for legislative and
military chaplains as unconstitutional "establishments."
Madison's "Detached Memoranda" 558-559; see infra,
505 U.S. at 624-625, and n.6.

4 In Everson v. Board of Ed. of Ewing, 330 U.S.
1, 91 L. Ed. 711, 67 S. Ct. 504 (1947), we
unanimously incorporated the Establishment
Clause into the Due Process Clause of the
Fourteenth Amendment and, by so doing,
extended its reach to the actions of States. Id., at
14-15; see also Cantwell v. Connecticut, 310 U.S.
296, 303, 84 L. Ed. 1213, 60 S. Ct. 900 (1940)
(dictum). Since then, not one Member of this
Court has proposed disincorporating the Clause.

[*621] While petitioners insist that the prohibition
extends only to the "coercive" features and incidents of
establishment, they cannot easily square that claim with
the constitutional text. The First Amendment forbids not
just laws "respecting an establishment of religion," but
also those "prohibiting the free exercise thereof." Yet
laws that coerce nonadherents to "support or participate
in any religion or its exercise," County of Allegheny,
supra, at 659-660 (opinion of KENNEDY, J.), would
virtually by definition violate their right to religious free
exercise. See Employment Div., Dept. of Human
Resources of Ore. v. Smith, 494 U.S. 872, 877, 108 L. Ed.
2d 876, 110 S. Ct. 1595 (1990) (under Free Exercise
Clause, "government may not compel affirmation of
religious belief"), citing Torcaso v. Watkins, 367 U.S.
488, 6 L. Ed. 2d 982, 81 S. Ct. 1680 (1961); see also J.
Madison, Memorial and Remonstrance Against Religious
Assessments (1785) (compelling support for religious
establishments violates "free exercise of Religion"),
quoted in 5 The Founders' Constitution, at 82, [***503]
84. Thus, a literal application of the coercion test would
render the Establishment Clause a virtual nullity, as
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petitioners' counsel essentially conceded at oral
argument. Tr. of Oral Arg. 18.

Our cases presuppose as much; as we said in School
Dist. of Abington, "the distinction between the two
clauses is apparent -- a violation of the Free Exercise
Clause is predicated on coercion while the Establishment
Clause violation need not be so attended." 374 U.S. at
223; see also Laycock, "Nonpreferential" Aid 922 ("If
coercion is . . . an element of the establishment clause,
establishment adds nothing to free exercise"). While one
may argue that the Framers meant the Establishment
Clause simply to ornament the First Amendment, cf. T.
Curry, The First Freedoms 216-217 (1986), that must be
a reading of last resort. Without compelling evidence to
the contrary, we should presume that the Framers meant
the Clause to stand for something more than petitioners
attribute to it.

[*622] C

Petitioners argue from the political setting in which
the Establishment Clause was framed, and from the
Framers' own political practices following ratification,
that government may constitutionally endorse religion so
long as it does not coerce religious conformity. The
setting and the practices warrant canvassing, but while
they yield some evidence for petitioners' argument, they
do not reveal the degree of consensus in early
constitutional thought that would raise a threat to stare
decisis by challenging the presumption that the
Establishment Clause adds something to the Free
Exercise Clause that follows it.

The Framers adopted the Religion Clauses in
response to a long tradition of coercive state support for
religion, particularly in the form of tax assessments, but
their special antipathy to religious coercion did not
exhaust their hostility to the features and incidents of
establishment. Indeed, Jefferson and Madison opposed
any political appropriation [**2674] of religion, see
infra, 505 U.S. at 623-626, and, even when challenging
the hated assessments, they did not always temper their
rhetoric with distinctions between coercive and
noncoercive state action. When, for example, Madison
criticized Virginia's general assessment bill, he invoked
principles antithetical to all state efforts to promote
religion. An assessment, he wrote, is improper not simply
because it forces people to donate "three pence" to
religion, but, more broadly, because "it is itself a signal of
persecution. It degrades from the equal rank of Citizens

all those whose opinions in Religion do not bend to those
of the Legislative authority." J. Madison, Memorial and
Remonstrance Against Religious Assessments (1785), in
5 The Founders' Constitution, at 83. Madison saw that,
even without the tax collector's participation, an official
endorsement of religion can impair religious liberty.

Petitioners contend that because the early Presidents
included religious messages in their inaugural and
Thanksgiving Day addresses, the Framers could not have
meant the [*623] Establishment Clause to forbid
noncoercive state endorsement of religion. The argument
ignores the [***504] fact, however, that Americans
today find such proclamations less controversial than did
the founding generation, whose published thoughts on the
matter belie petitioners' claim. President Jefferson, for
example, steadfastly refused to issue Thanksgiving
proclamations of any kind, in part because he thought
they violated the Religion Clauses. Letter from Thomas
Jefferson to Rev. S. Miller (Jan. 23, 1808), in 5 The
Founders' Constitution, at 98. In explaining his views to
the Reverend Samuel Miller, Jefferson effectively
anticipated, and rejected, petitioners' position:

"It is only proposed that I should
recommend, not prescribe a day of fasting
& prayer. That is, that I should indirectly
assume to the U. S. an authority over
religious exercises which the Constitution
has directly precluded from them. It must
be meant too that this recommendation is
to carry some authority, and to be
sanctioned by some penalty on those who
disregard it; not indeed of fine and
imprisonment, but of some degree of
proscription perhaps in public opinion."
Id., at 98-99 (emphasis in original).

By condemning such noncoercive state practices that, in
"recommending" the majority faith, demean religious
dissenters "in public opinion," Jefferson necessarily
condemned what, in modern terms, we call official
endorsement of religion. He accordingly construed the
Establishment Clause to forbid not simply state coercion,
but also state endorsement, of religious belief and
observance. 5 And if he opposed [*624] impersonal
[**2675] Presidential addresses for inflicting
"proscription in public opinion," all the more would he
have condemned less diffuse expressions of official
endorsement.
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5 Petitioners claim that the quoted passage
shows that Jefferson regarded Thanksgiving
proclamations as "coercive": "Thus, while one
may disagree with Jefferson's view that a
recommendatory Thanksgiving proclamation
would nonetheless be coercive . . . one cannot
disagree that Jefferson believed coercion to be a
necessary element of a First Amendment
violation." Brief for Petitioners 34. But this is
wordplay. The "proscription" to which Jefferson
referred was, of course, by the public and not the
government, whose only action was a noncoercive
recommendation. And one can call any act of
endorsement a form of coercion, but only if one is
willing to dilute the meaning of "coercion" until
there is no meaning left. Jefferson's position
straightforwardly contradicts the claim that a
showing of "coercion," under any normal
definition, is prerequisite to a successful
Establishment Clause claim. At the same time,
Jefferson's practice, like Madison's, see infra this
page and 625, sometimes diverged from principle,
for he did include religious references in his
inaugural speeches. See Inaugural Addresses of
the Presidents of the United States 17, 22-23
(1989); see also n.3, supra. Homer nodded.

Petitioners also seek comfort in a different
passage of the same letter. Jefferson argued that
Presidential religious proclamations violate not
just the Establishment Clause, but also the Tenth
Amendment, for "what might be a right in a state
government, was a violation of that right when
assumed by another." Letter from Thomas
Jefferson to Rev. S. Miller (Jan. 23, 1808), in 5
The Founders' Constitution 99 (P. Kurland & R.
Lerner eds. 1987). Jefferson did not, however,
restrict himself to the Tenth Amendment in
condemning such proclamations by a national
officer. I do not, in any event, understand
petitioners to be arguing that the Establishment
Clause is exclusively a structural provision
mediating the respective powers of the State and
National Governments. Such a position would
entail the argument, which petitioners do not
make, and which we would almost certainly
reject, that incorporation of the Establishment
Clause under the Fourteenth Amendment was
erroneous.

During his first three years in office, James Madison
also refused to [***505] call for days of thanksgiving
and prayer, though later, amid the political turmoil of the
War of 1812, he did so on four separate occasions. See
Madison's "Detached Memoranda" 562, and n.54. Upon
retirement, in an essay condemning as an unconstitutional
"establishment" the use of public money to support
congressional and military chaplains, id., at 558-560, 6 he
concluded that "religious proclamations [*625] by the
Executive recommending thanksgivings & fasts are
shoots from the same root with the legislative acts
reviewed. Altho' recommendations only, they imply a
religious agency, making no part of the trust delegated to
political rulers." Id., at 560. Explaining that "the
members of a Govt . . . can in no sense, be regarded as
possessing an advisory trust from their Constituents in
their religious capacities," ibid., he further observed that
the state necessarily freights all of its religious messages
with political ones: "the idea of policy [is] associated
with religion, whatever be the mode or the occasion,
when a function of the latter is assumed by those in
power." Id., at 562 (footnote omitted).

6 Madison found this practice "a palpable
violation of . . . Constitutional principles."
Madison's "Detached Memoranda" 558. Although
he sat on the committee recommending the
congressional chaplainship, see R. Cord,
Separation of Church and State: Historical Fact
and Current Fiction 23 (1988), he later insisted
that "it was not with my approbation, that the
deviation from [the immunity of religion from
civil jurisdiction] took place in Congs., when they
appointed Chaplains, to be paid from the Natl.
Treasury." Letter from J. Madison to E.
Livingston (July 10, 1822), in 5 The Founders'
Constitution, at 105.

Madison's failure to keep pace with his principles in
the face of congressional pressure cannot erase the
principles. He admitted to backsliding, and explained that
he had made the content of his wartime proclamations
inconsequential enough to mitigate much of their
impropriety. See ibid.; see also Letter from J. Madison to
E. Livingston (July 10, 1822), in 5 The Founders'
Constitution, at 105. While his writings suggest mild
variations in his interpretation of the Establishment
Clause, Madison was no different in that respect from the
rest of his political generation. That he expressed so
much doubt about the constitutionality of religious
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proclamations, however, suggests a brand of
separationism stronger even than that embodied in our
traditional jurisprudence. So too does his characterization
of public subsidies for legislative and military chaplains
as unconstitutional "establishments," see supra, at 624
and this page, and n.6, for the federal courts, however
expansive their general view of the Establishment Clause,
have upheld both practices. See Marsh v. Chambers, 463
U.S. 783, 77 L. Ed. 2d 1019, 103 S. Ct. 3330 (1983)
(legislative chaplains); [*626] Katcoff v. Marsh, 755
F.2d 223 (CA2 1985) (military chaplains).

To be sure, the leaders of the young Republic
engaged in some of the practices that separationists like
Jefferson and Madison criticized. The First Congress did
hire institutional chaplains, see Marsh v. Chambers,
supra, at 788, and Presidents Washington and Adams
unapologetically marked days of "'public thanksgiving
and prayer,'" see R. Cord, Separation of Church and State
53 (1988). Yet in the face of the separationist dissent,
those practices prove, at best, that the Framers simply did
not [***506] share a common understanding of the
Establishment Clause, and, at worst, that they, like other
politicians, could raise constitutional ideals one day and
turn their backs on them the next. "Indeed, by 1787 the
provisions of [**2676] the state bills of rights had
become what Madison called mere 'paper parchments' --
expressions of the most laudable sentiments, observed as
much in the breach as in practice." Kurland, The Origins
of the Religion Clauses of the Constitution, 27 Wm. &
Mary L. Rev. 839, 852 (1986) (footnote omitted).
Sometimes the National Constitution fared no better. Ten
years after proposing the First Amendment, Congress
passed the Alien and Sedition Acts, measures patently
unconstitutional by modern standards. If the early
Congress's political actions were determinative, and not
merely relevant, evidence of constitutional meaning, we
would have to gut our current First Amendment doctrine
to make room for political censorship.

While we may be unable to know for certain what
the Framers meant by the Clause, we do know that,
around the time of its ratification, a respectable body of
opinion supported a considerably broader reading than
petitioners urge upon us. This consistency with the
textual considerations is enough to preclude
fundamentally reexamining our settled law, and I am
accordingly left with the task of considering whether the
state practice at issue here violates our traditional
understanding of the Clause's proscriptions.

[*627] III

While the Establishment Clause's concept of
neutrality is not self-revealing, our recent cases have
invested it with specific content: the State may not favor
or endorse either religion generally over nonreligion or
one religion over others. See, e. g., County of Allegheny,
492 U.S. at 589-594, 598-602; Texas Monthly, 489 U.S.
at 17 (plurality opinion); id., at 28 (BLACKMUN, J.,
concurring in judgment); Edwards v. Aguillard, 482 U.S.
at 593; School Dist. of Grand Rapids, 473 U.S. at
389-392; Wallace v. Jaffree, 472 U.S. at 61; see also
Laycock, Formal, Substantive, and Disaggregated
Neutrality Toward Religion, 39 DePaul L. Rev. 993
(1990); cf. Lemon v. Kurtzman, 403 U.S. 602, 612-613,
29 L. Ed. 2d 745, 91 S. Ct. 2105 (1971). This principle
against favoritism and endorsement has become the
foundation of Establishment Clause jurisprudence,
ensuring that religious belief is irrelevant to every
citizen's standing in the political community, see County
of Allegheny, supra, at 594; J. Madison, Memorial and
Remonstrance Against Religious Assessments (1785), in
5 The Founders' Constitution, at 82-83, and protecting
religion from the demeaning effects of any governmental
embrace, see id., at 83. Now, as in the early Republic,
"religion & Govt. will both exist in greater purity, the less
they are mixed together." Letter from J. Madison to E.
Livingston (July 10, 1822), in 5 The Founders'
Constitution, at 106. Our aspiration to religious liberty,
embodied in the First Amendment, permits no other
standard.

[***507] A

That government must remain neutral in matters of
religion does not foreclose it from ever taking religion
into account. The State may "accommodate" the free
exercise of religion by relieving people from generally
applicable rules that interfere with their religious callings.
See, e. g., Corporation of Presiding Bishop of Church of
Jesus Christ of Latter-day Saints v. Amos, 483 U.S. 327,
97 L. Ed. 2d 273, 107 S. Ct. 2862 (1987); see also
Sherbert v. Verner, 374 U.S. 398, 10 L. Ed. 2d 965, 83 S.
Ct. 1790 (1963). Contrary to the [*628] views of some,
7 such accommodation does [**2677] not necessarily
signify an official endorsement of religious observance
over disbelief.

7 See, e. g., Thomas v. Review Bd. of Indiana
Employment Security Div., 450 U.S. 707, 726, 67
L. Ed. 2d 624, 101 S. Ct. 1425 (1981)
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(REHNQUIST, J., dissenting); Choper, The
Religion Clauses of the First Amendment:
Reconciling the Conflict, 41 U. Pitt. L. Rev. 673,
685-686 (1980); see also Walz v. Tax Comm'n of
New York City, 397 U.S. 664, 668-669, 25 L. Ed.
2d 697, 90 S. Ct. 1409 (1970); Sherbert v. Verner,
374 U.S. 398, 414, 416, 10 L. Ed. 2d 965, 83 S.
Ct. 1790 (1963) (Stewart, J., concurring in result);
cf. Wallace v. Jaffree, 472 U.S. at 83
(O'CONNOR, J., concurring in judgment).

In everyday life, we routinely accommodate religious
beliefs that we do not share. A Christian inviting an
Orthodox Jew to lunch might take pains to choose a
kosher restaurant; an atheist in a hurry might yield the
right of way to an Amish man steering a horse-drawn
carriage. In so acting, we express respect for, but not
endorsement of, the fundamental values of others. We act
without expressing a position on the theological merit of
those values or of religious belief in general, and no one
perceives us to have taken such a position.

The government may act likewise. Most religions
encourage devotional practices that are at once crucial to
the lives of believers and idiosyncratic in the eyes of
nonadherents. By definition, secular rules of general
application are drawn from the nonadherent's vantage
and, consequently, fail to take such practices into
account. Yet when enforcement of such rules cuts across
religious sensibilities, as it often does, it puts those
affected to the choice of taking sides between God and
government. In such circumstances, accommodating
religion reveals nothing beyond a recognition that general
rules can unnecessarily offend the religious conscience
when they offend the conscience of secular society not at
all. Cf. Welsh v. United States, 398 U.S. 333, 340, 26 L.
Ed. 2d 308, 90 S. Ct. 1792 (1970) (plurality opinion).
Thus, in freeing the Native American Church from
federal laws forbidding peyote use, see Drug
Enforcement Administration Miscellaneous Exemptions,
21 CFR [*629] § 1307.31 (1991), the government
conveys no endorsement of peyote rituals, the Church, or
religion as such; it simply respects the centrality of
peyote to the lives of certain Americans. See Note, The
Free Exercise Boundaries of Permissible Accommodation
Under the Establishment Clause, 99 Yale L. J. 1127,
1135-1136 (1990).

B

Whatever else may define the scope of

accommodation permissible under the Establishment
Clause, one requirement is clear: accommodation must
lift a discernible burden on the [***508] free exercise of
religion. See County of Allegheny, supra, at 601, n.51;
id., at 631-632 (O'CONNOR, J., concurring in part and
concurring in judgment); Corporation of Presiding
Bishop, supra, at 348 (O'CONNOR, J., concurring in
judgment); see also Texas Monthly, supra, at 18, 18-19,
n.8 (plurality opinion); Wallace v. Jaffree, supra, at
57-58, n.45. But see County of Allegheny, supra, at 663,
n.2 (KENNEDY, J., concurring in judgment in part and
dissenting in part). Concern for the position of religious
individuals in the modern regulatory State cannot justify
official solicitude for a religious practice unburdened by
general rules; such gratuitous largesse would effectively
favor religion over disbelief. By these lights one easily
sees that, in sponsoring the graduation prayers at issue
here, the State has crossed the line from permissible
accommodation to unconstitutional establishment.

Religious students cannot complain that omitting
prayers from their graduation ceremony would, in any
realistic sense, "burden" their spiritual callings. To be
sure, many of them invest this rite of passage with
spiritual significance, but they may express their religious
feelings about it before and after the ceremony. They may
even organize a privately sponsored baccalaureate if they
desire the company of like-minded students. Because
they accordingly have no need for the machinery of the
State to affirm their beliefs, the [*630] government's
sponsorship of prayer at the graduation ceremony is most
reasonably understood as an official endorsement of
religion and, in this instance, of theistic religion.
[**2678] One may fairly say, as one commentator has
suggested, that the government brought prayer into the
ceremony "precisely because some people want a
symbolic affirmation that government approves and
endorses their religion, and because many of the people
who want this affirmation place little or no value on the
costs to religious minorities." Laycock, Summary and
Synthesis: The Crisis in Religious Liberty, 60 Geo. Wash.
L. Rev. 841, 844 (1992). 8

8 If the State had chosen its graduation day
speakers according to wholly secular criteria, and
if one of those speakers (not a state actor) had
individually chosen to deliver a religious
message, it would have been harder to attribute an
endorsement of religion to the State. Cf. Witters
v. Washington Dept. of Services for Blind, 474
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U.S. 481, 88 L. Ed. 2d 846, 106 S. Ct. 748 (1986).
But that is not our case. Nor is this a case where
the State has, without singling out religious
groups or individuals, extended benefits to them
as members of a broad class of beneficiaries
defined by clearly secular criteria. See Widmar v.
Vincent, 454 U.S. 263, 274-275, 70 L. Ed. 2d 440,
102 S. Ct. 269 (1981); Walz, supra, at 696
(opinion of Harlan, J.) ("In any particular case the
critical question is whether the circumference of
legislation encircles a class so broad that it can be
fairly concluded that religious institutions could
be thought to fall within the natural perimeter").
Finally, this is not a case like Marsh v. Chambers,
463 U.S. 783, 77 L. Ed. 2d 1019, 103 S. Ct. 3330
(1983), in which government officials invoke
spiritual inspiration entirely for their own benefit
without directing any religious message at the
citizens they lead.

Petitioners would deflect this conclusion by arguing
that graduation prayers are no different from Presidential
religious proclamations and similar official
"acknowledgments" of religion in public life. But
religious invocations in Thanksgiving Day addresses and
the like, rarely [***509] noticed, ignored without effort,
conveyed over an impersonal medium, and directed at no
one in particular, inhabit a pallid zone worlds apart from
official prayers delivered to a captive audience of public
school students and their families. Madison himself
respected the difference between the trivial and the
serious in constitutional practice. Realizing that his
contemporaries [*631] were unlikely to take the
Establishment Clause seriously enough to forgo a
legislative chaplainship, he suggested that "rather than let
this step beyond the landmarks of power have the effect
of a legitimate precedent, it will be better to apply to it
the legal aphorism de minimis non curat lex . . . ."
Madison's "Detached Memoranda" 559; see also Letter
from J. Madison to E. Livingston (July 10, 1822), in 5
The Founders' Constitution, at 105. But that logic permits
no winking at the practice in question here. When public
school officials, armed with the State's authority, convey
an endorsement of religion to their students, they strike
near the core of the Establishment Clause. However
"ceremonial" their messages may be, they are flatly
unconstitutional.

DISSENT BY: JUSTICE SCALIA

DISSENT

JUSTICE SCALIA, with whom THE CHIEF
JUSTICE, JUSTICE WHITE, and JUSTICE THOMAS
join, dissenting.

Three Terms ago, I joined an opinion recognizing
that the Establishment Clause must be construed in light
of the "government policies of accommodation,
acknowledgment, and support for religion [that] are an
accepted part of our political and cultural heritage." That
opinion affirmed that "the meaning of the Clause is to be
determined by reference to historical practices and
understandings." It said that "[a] test for implementing
the protections of the Establishment Clause that, if
applied with consistency, would invalidate longstanding
traditions cannot be a proper reading of the Clause."
County of Allegheny v. American Civil Liberties Union,
Greater Pittsburgh Chapter, 492 U.S. 573, 657, 670, 106
L. Ed. 2d 472, 109 S. Ct. 3086 (1989) (KENNEDY, J.,
concurring in judgment in part and dissenting in part).

These views of course prevent me from joining
today's opinion, which is conspicuously bereft of any
reference to history. In holding that the Establishment
Clause prohibits invocations and benedictions at public
school graduation ceremonies, the Court -- with nary a
mention that it is doing [*632] so -- [**2679] lays
waste a tradition that is as old as public school graduation
ceremonies themselves, and that is a component of an
even more longstanding American tradition of
nonsectarian prayer to God at public celebrations
generally. As its instrument of destruction, the bulldozer
of its social engineering, the Court invents a boundless,
and boundlessly manipulable, test of psychological
coercion, which promises to do for the Establishment
Clause what the Durham rule did for the insanity defense.
See Durham v. United States, 94 U.S. App. D.C. 228, 214
F.2d 862 (1954). Today's opinion shows more forcefully
than volumes of argumentation why our Nation's
protection, that fortress which is our Constitution, cannot
possibly rest upon the changeable philosophical
predilections of the Justices of this Court, but must have
deep foundations in the historic practices of our people.

[***510] I

Justice Holmes' aphorism that "a page of history is
worth a volume of logic," New York Trust Co. v. Eisner,
256 U.S. 345, 349, 65 L. Ed. 963, 41 S. Ct. 506 (1921),
applies with particular force to our Establishment Clause
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jurisprudence. As we have recognized, our interpretation
of the Establishment Clause should "comport with what
history reveals was the contemporaneous understanding
of its guarantees." Lynch v. Donnelly, 465 U.S. 668, 673,
79 L. Ed. 2d 604, 104 S. Ct. 1355 (1984). "The line we
must draw between the permissible and the impermissible
is one which accords with history and faithfully reflects
the understanding of the Founding Fathers." School Dist.
of Abington v. Schempp, 374 U.S. 203, 294, 10 L. Ed. 2d
844, 83 S. Ct. 1560 (1963) (Brennan, J., concurring).
"Historical evidence sheds light not only on what the
draftsmen intended the Establishment Clause to mean,
but also on how they thought that Clause applied" to
contemporaneous practices. Marsh v. Chambers, 463
U.S. 783, 790, 77 L. Ed. 2d 1019, 103 S. Ct. 3330 (1983).
Thus, "the existence from the beginning of the Nation's
life of a practice, [while] not conclusive of its
constitutionality . . .[,] is a fact of considerable import in
the interpretation" of the [*633] Establishment Clause.
Walz v. Tax Comm'n of New York City, 397 U.S. 664,
681, 25 L. Ed. 2d 697, 90 S. Ct. 1409 (1970) (Brennan, J.,
concurring).

The history and tradition of our Nation are replete
with public ceremonies featuring prayers of thanksgiving
and petition. Illustrations of this point have been amply
provided in our prior opinions, see, e. g., Lynch, supra, at
674-678; Marsh, supra, at 786-788; see also Wallace v.
Jaffree, 472 U.S. 38, 100-103, 86 L. Ed. 2d 29, 105 S. Ct.
2479 (1985) (REHNQUIST, J., dissenting); Engel v.
Vitale, 370 U.S. 421, 446-450, 8 L. Ed. 2d 601, 82 S. Ct.
1261, and n.3 (1962) (Stewart, J., dissenting), but since
the Court is so oblivious to our history as to suggest that
the Constitution restricts "preservation and transmission
of religious beliefs . . . to the private sphere," ante, 505
U.S. at 589, it appears necessary to provide another brief
account.

From our Nation's origin, prayer has been a
prominent part of governmental ceremonies and
proclamations. The Declaration of Independence, the
document marking our birth as a separate people,
"appealed to the Supreme Judge of the world for the
rectitude of our intentions" and avowed "a firm reliance
on the protection of divine Providence." In his first
inaugural address, after swearing his oath of office on a
Bible, George Washington deliberately made a prayer a
part of his first official act as President:

"It would be peculiarly improper to omit

in this first official act my fervent
supplications to that Almighty Being who
rules over the universe, who presides in
the councils of nations, and whose
providential aids can supply every human
defect, that His benediction may
consecrate to the liberties and happiness of
the people of the United States a
Government instituted by [**2680]
themselves for these essential purposes."
Inaugural Addresses of the Presidents of
the United States, S. Doc. 101-10, p. 2
(1989).

Such supplications have been a characteristic [***511]
feature of inaugural addresses ever since. Thomas
Jefferson, for example, [*634] prayed in his first
inaugural address: "May that Infinite Power which rules
the destinies of the universe lead our councils to what is
best, and give them a favorable issue for your peace and
prosperity." Id., at 17. In his second inaugural address,
Jefferson acknowledged his need for divine guidance and
invited his audience to join his prayer:

"I shall need, too, the favor of that Being
in whose hands we are, who led our
fathers, as Israel of old, from their native
land and planted them in a country
flowing with all the necessaries and
comforts of life; who has covered our
infancy with His providence and our riper
years with His wisdom and power, and to
whose goodness I ask you to join in
supplications with me that He will so
enlighten the minds of your servants,
guide their councils, and prosper their
measures that whatsoever they do shall
result in your good, and shall secure to
you the peace, friendship, and approbation
of all nations." Id., at 22-23.

Similarly, James Madison, in his first inaugural address,
placed his confidence

"in the guardianship and guidance of that
Almighty Being whose power regulates
the destiny of nations, whose blessings
have been so conspicuously dispensed to
this rising Republic, and to whom we are
bound to address our devout gratitude for
the past, as well as our fervent
supplications and best hopes for the
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future." Id., at 28.

Most recently, President Bush, continuing the tradition
established by President Washington, asked those
attending his inauguration to bow their heads, and made a
prayer his first official act as President. Id., at 346.

Our national celebration of Thanksgiving likewise
dates back to President Washington. As we recounted in
Lynch:

[*635] "The day after the First
Amendment was proposed, Congress urged
President Washington to proclaim 'a day
of public thanksgiving and prayer, to be
observed by acknowledging with grateful
hearts the many and signal favours of
Almighty God.' President Washington
proclaimed November 26, 1789, a day of
thanksgiving to 'offer our prayers and
supplications to the Great Lord and Ruler
of Nations, and beseech Him to pardon our
national and other transgressions . . . .'"
465 U.S. at 675, n.2 (citations omitted).

This tradition of Thanksgiving Proclamations -- with
their religious theme of prayerful gratitude to God -- has
been adhered to by almost every President. Id., at 675,
and nn. 2 and 3; Wallace v. Jaffree, supra, at 100-103
(REHNQUIST, J., dissenting).

The other two branches of the Federal Government
also have a long-established practice of prayer at public
events. As we detailed in Marsh, congressional sessions
have opened with a chaplain's prayer ever since the First
Congress. 463 U.S. at 787-788. And this Court's own
sessions have opened with the invocation "God save the
United States and [***512] this Honorable Court" since
the days of Chief Justice Marshall. 1 C. Warren, The
Supreme Court in United States History 469 (1922).

In addition to this general tradition of prayer at
public ceremonies, there exists a more specific tradition
of invocations and benedictions at public school
graduation exercises. By one account, the first public
high school graduation ceremony took place in
Connecticut in July 1868 -- the very month, as it happens,
that the Fourteenth Amendment (the vehicle by which the
Establishment Clause has been applied against the States)
was ratified -- when "15 seniors from the [**2681]

Norwich Free Academy marched in their best Sunday
suits and dresses into a church hall and waited through
majestic music and long prayers." Brodinsky,
Commencement Rites Obsolete? Not At All, A 10-Week
Study Shows, 10 Updating [*636] School Board
Policies, No. 4, p. 3 (Apr. 1979). As the Court obliquely
acknowledges in describing the "customary features" of
high school graduations, ante, 505 U.S. at 583, and as
respondents do not contest, the invocation and
benediction have long been recognized to be "as
traditional as any other parts of the [school] graduation
program and are widely established." H. McKown,
Commencement Activities 56 (1931); see also Brodinsky,
supra, at 5.

II

The Court presumably would separate graduation
invocations and benedictions from other instances of
public "preservation and transmission of religious
beliefs" on the ground that they involve "psychological
coercion." I find it a sufficient embarrassment that our
Establishment Clause jurisprudence regarding holiday
displays, see County of Allegheny v. American Civil
Liberties Union, Greater Pittsburgh Chapter, 492 U.S.
573, 106 L. Ed. 2d 472, 109 S. Ct. 3086 (1989), has come
to "require scrutiny more commonly associated with
interior decorators than with the judiciary." American
Jewish Congress v. Chicago, 827 F.2d 120, 129 (CA7
1987) (Easterbrook, J., dissenting). But interior
decorating is a rock-hard science compared to
psychology practiced by amateurs. A few citations of
"research in psychology" that have no particular bearing
upon the precise issue here, ante, 505 U.S. at 593, cannot
disguise the fact that the Court has gone beyond the realm
where judges know what they are doing. The Court's
argument that state officials have "coerced" students to
take part in the invocation and benediction at graduation
ceremonies is, not to put too fine a point on it, incoherent.

The Court identifies two "dominant facts" that it says
dictate its ruling that invocations and benedictions at
public school graduation ceremonies violate the
Establishment Clause. Ante, 505 U.S. at 586. Neither of
them is in any relevant sense true.

[*637] A

The Court declares that students' "attendance and
participation in the [invocation and benediction] are in a
fair and real sense obligatory." Ibid. But what exactly is
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this "fair and real sense"? According to the Court,
students at graduation who want "to avoid the fact or
appearance of participation," ante, 505 U.S. at 588, in the
invocation and benediction are psychologically obligated
by "public [***513] pressure, as well as peer pressure, .
. . to stand as a group or, at least, maintain respectful
silence" during those prayers. Ante, 505 U.S. at 593. This
assertion -- the very linchpin of the Court's opinion -- is
almost as intriguing for what it does not say as for what it
says. It does not say, for example, that students are
psychologically coerced to bow their heads, place their
hands in a Durer-like prayer position, pay attention to the
prayers, utter "Amen," or in fact pray. (Perhaps further
intensive psychological research remains to be done on
these matters.) It claims only that students are
psychologically coerced "to stand . . . or, at least,
maintain respectful silence." Ibid. (emphasis added). Both
halves of this disjunctive (both of which must amount to
the fact or appearance of participation in prayer if the
Court's analysis is to survive on its own terms) merit
particular attention.

To begin with the latter: The Court's notion that a
student who simply sits in "respectful silence" during the
invocation and benediction (when all others are standing)
has somehow joined -- or would somehow be perceived
as having joined -- in the prayers is nothing short of
ludicrous. We indeed live in a vulgar age. But surely "our
social conventions," ibid., have not coarsened to the point
that anyone who does not stand on his chair and shout
obscenities can reasonably be deemed to have assented to
everything said in his presence. Since the Court does not
[**2682] dispute that students exposed to prayer at
graduation ceremonies retain (despite "subtle coercive
pressures," ante, 505 U.S. at 588) the free will to sit, cf.
ante, 505 U.S. at 593, there is absolutely no basis for the
Court's [*638] decision. It is fanciful enough to say that
"a reasonable dissenter," standing head erect in a class of
bowed heads, "could believe that the group exercise
signified her own participation or approval of it," ibid. It
is beyond the absurd to say that she could entertain such a
belief while pointedly declining to rise.

But let us assume the very worst, that the
nonparticipating graduate is "subtly coerced" . . . to
stand! Even that half of the disjunctive does not remotely
establish a "participation" (or an "appearance of
participation") in a religious exercise. The Court
acknowledges that "in our culture standing . . . can
signify adherence to a view or simple respect for the

views of others." Ibid. (Much more often the latter than
the former, I think, except perhaps in the proverbial town
meeting, where one votes by standing.) But if it is a
permissible inference that one who is standing is doing so
simply out of respect for the prayers of others that are in
progress, then how can it possibly be said that a
"reasonable dissenter . . . could believe that the group
exercise signified her own participation or approval"?
Quite obviously, it cannot. I may add, moreover, that
maintaining respect for the religious observances of
others is a fundamental civic virtue that government
(including the public schools) can and should cultivate --
so that even if it were the case that the displaying of such
respect might be mistaken for taking part in the prayer, I
would deny that the dissenter's interest in avoiding even
the false appearance of participation constitutionally
trumps the government's interest in [***514] fostering
respect for religion generally.

The opinion manifests that the Court itself has not
given careful consideration to its test of psychological
coercion. For if it had, how could it observe, with no hint
of concern or disapproval, that students stood for the
Pledge of Allegiance, which immediately preceded Rabbi
Gutterman's invocation? Ante, 505 U.S. at 583. The
government can, of course, no more coerce political
orthodoxy than religious orthodoxy. West [*639]
Virginia Bd. of Ed. v. Barnette, 319 U.S. 624, 642, 87 L.
Ed. 1628, 63 S. Ct. 1178 (1943). Moreover, since the
Pledge of Allegiance has been revised since Barnette to
include the phrase "under God," recital of the Pledge
would appear to raise the same Establishment Clause
issue as the invocation and benediction. If students were
psychologically coerced to remain standing during the
invocation, they must also have been psychologically
coerced, moments before, to stand for (and thereby, in the
Court's view, take part in or appear to take part in) the
Pledge. Must the Pledge therefore be barred from the
public schools (both from graduation ceremonies and
from the classroom)? In Barnette we held that a public
school student could not be compelled to recite the
Pledge; we did not even hint that she could not be
compelled to observe respectful silence -- indeed, even to
stand in respectful silence -- when those who wished to
recite it did so. Logically, that ought to be the next
project for the Court's bulldozer.

I also find it odd that the Court concludes that high
school graduates may not be subjected to this supposed
psychological coercion, yet refrains from addressing
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whether "mature adults" may. Ante, 505 U.S. at 593. I
had thought that the reason graduation from high school
is regarded as so significant an event is that it is generally
associated with transition from adolescence to young
adulthood. Many graduating seniors, of course, are old
enough to vote. Why, then, does the Court treat them as
though they were first-graders? Will we soon have a
jurisprudence that distinguishes between mature and
immature adults?

B

The other "dominant fact" identified by the Court is
that "state officials direct the [**2683] performance of
a formal religious exercise" at school graduation
ceremonies. Ante, 505 U.S. at 586. "Directing the
performance of a formal religious exercise" has a sound
of liturgy to it, summoning up images of the principal
directing acolytes where to carry the cross, or showing
the rabbi where to unroll the Torah. A Court professing to
be [*640] engaged in a "delicate and fact-sensitive"
line-drawing, ante, 505 U.S. at 597, would better describe
what it means as "prescribing the content of an invocation
and benediction." But even that would be false. All the
record shows is that principals of the Providence public
schools, acting within their delegated authority, have
invited clergy to deliver invocations and benedictions at
graduations; and that Principal Lee invited Rabbi
Gutterman, provided him a two-page pamphlet, prepared
by the National Conference of Christians and Jews,
giving general advice on inclusive prayer for civic
occasions, and [***515] advised him that his prayers at
graduation should be nonsectarian. How these facts can
fairly be transformed into the charges that Principal Lee
"directed and controlled the content of [Rabbi
Gutterman's] prayer," ante, 505 U.S. at 588, that school
officials "monitor prayer," ante, 505 U.S. at 590, and
attempted to "'compose official prayers,'" ante, 505 U.S.
at 588, and that the "government involvement with
religious activity in this case is pervasive," ante, 505 U.S.
at 587, is difficult to fathom. The Court identifies nothing
in the record remotely suggesting that school officials
have ever drafted, edited, screened, or censored
graduation prayers, or that Rabbi Gutterman was a
mouthpiece of the school officials.

These distortions of the record are, of course, not
harmless error: without them the Court's solemn assertion
that the school officials could reasonably be perceived to
be "enforcing a religious orthodoxy," ante, 505 U.S. at

592, would ring as hollow as it ought.

III

The deeper flaw in the Court's opinion does not lie in
its wrong answer to the question whether there was
state-induced "peer-pressure" coercion; it lies, rather, in
the Court's making violation of the Establishment Clause
hinge on such a precious question. The coercion that was
a hallmark of historical establishments of religion was
coercion of religious orthodoxy and of financial support
by force of law and threat of penalty. Typically,
attendance at the state [*641] church was required; only
clergy of the official church could lawfully perform
sacraments; and dissenters, if tolerated, faced an array of
civil disabilities. L. Levy, The Establishment Clause 4
(1986). Thus, for example, in the Colony of Virginia,
where the Church of England had been established,
ministers were required by law to conform to the doctrine
and rites of the Church of England; and all persons were
required to attend church and observe the Sabbath, were
tithed for the public support of Anglican ministers, and
were taxed for the costs of building and repairing
churches. Id., at 3-4.

The Establishment Clause was adopted to prohibit
such an establishment of religion at the federal level (and
to protect state establishments of religion from federal
interference). I will further acknowledge for the sake of
argument that, as some scholars have argued, by 1790 the
term "establishment" had acquired an additional meaning
-- "financial support of religion generally, by public
taxation" -- that reflected the development of "general or
multiple" establishments, not limited to a single church.
Id., at 8-9. But that would still be an establishment
coerced by force of law. And I will further concede that
our constitutional tradition, from the Declaration of
Independence and the first inaugural address of
Washington, quoted earlier, down to the present day, has,
with a few aberrations, see Church of Holy Trinity v.
United States, 143 U.S. 457, 36 L. Ed. 226, 12 S. Ct. 511
(1892), ruled out of order government-sponsored
endorsement of religion -- even when no legal coercion is
present, and indeed even when no ersatz, "peer-pressure"
psycho-coercion is present -- [***516] where the
endorsement is sectarian, in the sense of specifying
[**2684] details upon which men and women who
believe in a benevolent, omnipotent Creator and Ruler of
the world are known to differ (for example, the divinity
of Christ). But there is simply no support for the
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proposition that the officially sponsored
nondenominational invocation and benediction read by
Rabbi Gutterman -- with no one legally coerced to recite
[*642] them -- violated the Constitution of the United
States. To the contrary, they are so characteristically
American they could have come from the pen of George
Washington or Abraham Lincoln himself.

Thus, while I have no quarrel with the Court's
general proposition that the Establishment Clause
"guarantees that government may not coerce anyone to
support or participate in religion or its exercise," ante,
505 U.S. at 587, I see no warrant for expanding the
concept of coercion beyond acts backed by threat of
penalty -- a brand of coercion that, happily, is readily
discernible to those of us who have made a career of
reading the disciples of Blackstone rather than of Freud.
The Framers were indeed opposed to coercion of
religious worship by the National Government; but, as
their own sponsorship of nonsectarian prayer in public
events demonstrates, they understood that "speech is not
coercive; the listener may do as he likes." American
Jewish Congress v. Chicago, 827 F.2d at 132
(Easterbrook, J., dissenting).

This historical discussion places in revealing
perspective the Court's extravagant claim that the State
has "for all practical purposes," ante, 505 U.S. at 589,
and "in every practical sense," ante, 505 U.S. at 598,
compelled students to participate in prayers at graduation.
Beyond the fact, stipulated to by the parties, that
attendance at graduation is voluntary, there is nothing in
the record to indicate that failure of attending students to
take part in the invocation or benediction was subject to
any penalty or discipline. Contrast this with, for
example, the facts of Barnette: Schoolchildren were
required by law to recite the Pledge of Allegiance; failure
to do so resulted in expulsion, threatened the expelled
child with the prospect of being sent to a reformatory for
criminally inclined juveniles, and subjected his parents to
prosecution (and incarceration) for causing delinquency.
319 U.S. at 629-630. To characterize the "subtle coercive
pressures," ante, 505 U.S. at 588, allegedly present here
as the "practical" equivalent [*643] of the legal
sanctions in Barnette is . . . well, let me just say it is not a
"delicate and fact-sensitive" analysis.

The Court relies on our "school prayer" cases, Engel
v. Vitale, 370 U.S. 421, 8 L. Ed. 2d 601, 82 S. Ct. 1261
(1962), and School Dist. of Abington v. Schempp, 374

U.S. 203, 10 L. Ed. 2d 844, 83 S. Ct. 1560 (1963). Ante,
505 U.S. at 592. But whatever the merit of those cases,
they do not support, much less compel, the Court's
psycho-journey. In the first place, Engel and Schempp do
not constitute an exception to the rule, distilled from
historical practice, that public ceremonies may include
prayer, see supra, at 633-636; rather, they simply do not
fall within the scope of the rule (for the obvious reason
that school [***517] instruction is not a public
ceremony). Second, we have made clear our
understanding that school prayer occurs within a
framework in which legal coercion to attend school (i. e.,
coercion under threat of penalty) provides the ultimate
backdrop. In Schempp, for example, we emphasized that
the prayers were "prescribed as part of the curricular
activities of students who are required by law to attend
school." 374 U.S. at 223 (emphasis added). Engel's
suggestion that the school prayer program at issue there --
which permitted students "to remain silent or be excused
from the room," 370 U.S. at 430 -- involved "indirect
coercive pressure," id., at 431, should be understood
against this backdrop of legal coercion. The question
whether the opt-out procedure in Engel sufficed to dispel
the coercion resulting from the mandatory attendance
requirement is quite different from the question whether
forbidden coercion exists in an environment [**2685]
utterly devoid of legal compulsion. And finally, our
school prayer cases turn in part on the fact that the
classroom is inherently an instructional setting, and daily
prayer there -- where parents are not present to counter
"the students' emulation of teachers as role models and
the children's susceptibility to peer pressure," Edwards v.
Aguillard, 482 U.S. 578, 584, 96 L. Ed. 2d 510, 107 S. Ct.
2573 (1987) -- might be thought to raise special concerns
regarding state interference with the liberty of parents to
direct the religious upbringing of their children: "Families
entrust public [*644] schools with the education of their
children, but condition their trust on the understanding
that the classroom will not purposely be used to advance
religious views that may conflict with the private beliefs
of the student and his or her family." Ibid.; see Pierce v.
Society of Sisters, 268 U.S. 510, 534-535, 69 L. Ed. 1070,
45 S. Ct. 571 (1925). Voluntary prayer at graduation -- a
one-time ceremony at which parents, friends, and
relatives are present -- can hardly be thought to raise the
same concerns.

IV

Our Religion Clause jurisprudence has become
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bedeviled (so to speak) by reliance on formulaic
abstractions that are not derived from, but positively
conflict with, our long-accepted constitutional traditions.
Foremost among these has been the so-called Lemon test,
see Lemon v. Kurtzman, 403 U.S. 602, 612-613, 29 L. Ed.
2d 745, 91 S. Ct. 2105 (1971), which has received
well-earned criticism from many Members of this Court.
See, e. g., County of Allegheny, 492 U.S. at 655-656
(opinion of KENNEDY, J.); Edwards v. Aguillard, supra,
at 636-640 (SCALIA, J., dissenting); Wallace v. Jaffree,
472 U.S. at 108-112 (REHNQUIST, J., dissenting);
Aguilar v. Felton, 473 U.S. 402, 426-430, 87 L. Ed. 2d
290, 105 S. Ct. 3232 (1985) (O'CONNOR, J., dissenting);
Roemer v. Board of Pub. Works of Md., 426 U.S. 736,
768-769, 49 L. Ed. 2d 179, 96 S. Ct. 2337 (1976)
(WHITE, J., concurring in judgment). The Court today
demonstrates the irrelevance of Lemon by essentially
ignoring it, see ante, 505 U.S. at 587, and the interment
of that case may be the one happy byproduct of the
Court's otherwise lamentable decision. Unfortunately,
[***518] however, the Court has replaced Lemon with
its psycho-coercion test, which suffers the double
disability of having no roots whatever in our people's
historic practice, and being as infinitely expandable as the
reasons for psychotherapy itself.

Another happy aspect of the case is that it is only a
jurisprudential disaster and not a practical one. Given the
odd basis for the Court's decision, invocations and
benedictions will be able to be given at public school
graduations next [*645] June, as they have for the past
century and a half, so long as school authorities make
clear that anyone who abstains from screaming in protest
does not necessarily participate in the prayers. All that is
seemingly needed is an announcement, or perhaps a
written insertion at the beginning of the graduation
program, to the effect that, while all are asked to rise for
the invocation and benediction, none is compelled to join
in them, nor will be assumed, by rising, to have done so.
That obvious fact recited, the graduates and their parents
may proceed to thank God, as Americans have always
done, for the blessings He has generously bestowed on
them and on their country.

* * *

The reader has been told much in this case about the
personal interest of Mr. Weisman and his daughter, and
very little about the personal interests on the other side.
They are not inconsequential. Church and state would not

be such a difficult subject if religion were, as the Court
apparently thinks it to be, some purely personal avocation
that can be indulged entirely in secret, like pornography,
in the privacy of one's room. For most believers it is not
that, and has never [**2686] been. Religious men and
women of almost all denominations have felt it
necessary to acknowledge and beseech the blessing of
God as a people, and not just as individuals, because they
believe in the "protection of divine Providence," as the
Declaration of Independence put it, not just for
individuals but for societies; because they believe God to
be, as Washington's first Thanksgiving Proclamation put
it, the "Great Lord and Ruler of Nations." One can
believe in the effectiveness of such public worship, or
one can deprecate and deride it. But the longstanding
American tradition of prayer at official ceremonies
displays with unmistakable clarity that the Establishment
Clause does not forbid the government to accommodate
it.

The narrow context of the present case involves a
community's celebration of one of the milestones in its
young citizens' [*646] lives, and it is a bold step for this
Court to seek to banish from that occasion, and from
thousands of similar celebrations throughout this land,
the expression of gratitude to God that a majority of the
community wishes to make. The issue before us today is
not the abstract philosophical question whether the
alternative of frustrating this desire of a religious majority
is to be preferred over the alternative of imposing
"psychological coercion," or a feeling of exclusion, upon
nonbelievers. Rather, the question is whether a
mandatory choice in favor of the former has been
imposed by the United States Constitution. As the age-old
practices of our people show, the answer to that question
is not at all in doubt.

I must add one final observation: [***519] The
Founders of our Republic knew the fearsome potential of
sectarian religious belief to generate civil dissension and
civil strife. And they also knew that nothing, absolutely
nothing, is so inclined to foster among religious believers
of various faiths a toleration -- no, an affection -- for one
another than voluntarily joining in prayer together, to the
God whom they all worship and seek. Needless to say, no
one should be compelled to do that, but it is a shame to
deprive our public culture of the opportunity, and indeed
the encouragement, for people to do it voluntarily. The
Baptist or Catholic who heard and joined in the simple
and inspiring prayers of Rabbi Gutterman on this official
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and patriotic occasion was inoculated from religious
bigotry and prejudice in a manner that cannot be
replicated. To deprive our society of that important
unifying mechanism, in order to spare the nonbeliever
what seems to me the minimal inconvenience of standing
or even sitting in respectful nonparticipation, is as
senseless in policy as it is unsupported in law.

For the foregoing reasons, I dissent.
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Government for a redress of grievances.

Page 1

 
INTERVENOR'S EXHIBIT 25


	Notice of Lodgment.pdf
	EXH 1.Yoga with some twists
	EXH 2.Marines expanding use of meditation
	EXH 3.9 Hottest Yoga Trends
	EXH 4.Women's Health Magazine
	EXH 5.Holy Yoga
	EXH 6.Practicing Yoga at 30,000 Feet
	EXH 7.A Moment of Zen
	EXH 8.Yoga with New Poses to Strike
	EXH 9.A Series of Poses for Fitness
	EXH 10.AntiGravity Yoga
	EXH 11.The Days of Wine and Yoga 
	EXH 12.Variety's the Spice of Hybrid Aerobics
	EXH 13.La Source on Grenada introduces scuba-yoga program
	EXH 14.Amazing Acro Yogis
	EXH 15.The White House Gets Behind yoga
	EXH 16.Yoga Saved my Life
	Exh 17.The Trouble with Yoga
	EXH 18.Downtown Encinitas Directory
	EXH 19.Altman v. Bedford
	EXH 20.Brown v. Woodland
	EXH 21.Johnson v Poway
	EXH 22.Ambach v. Norwick
	EXH 23.Bd. of Educ. v. Pico
	EXH 24.Lee v Weisman
	EXH 25.First Amendment



